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RECENT STATE CONSTITUTIONS! 


NE of the most marked features of all recent State constitu- 
tions is the distrust shown of the Legislature. The four 
constitutions we are examining afford further illustration of this in- 
creasing tendency. Professor Thorpe, in his paper before referred 
to, on the constitutions of North and South Dakota, Montana, and 
Washington, finds that the principal prohibitions on the Legisla- 
ture are: on enacting any private or special legislation ; on extin- 
guishing or releasing the obligations of corporations or of individu- 
als to the State; on legislative bribery ; on personal or private 
interest in a bill, in any member; on irregular form in framing 
bills ; on appropriations of money ; on performing legislative func- 
tions by deputy ; on loaning the credit of the State to corporations ; 
and on authorizing or entertaining money bills during the last 
hours of the Legislature. In the four constitutions now under 
examination these restrictions are, if anything, yet more marked. 
Mississippi (sec. 87) provides in general that no special or local 
law shall be enacted for the benefit of individuals or corporations 
in cases which are or can be provided for by a general law, or 
when the relief sought can be given by any court of the State ; nor 
shail the operation of any general law be suspended for the benefit 
of any individual or private corporation or association ; and in all 





1 Continued from the May number of the Harvard Law Review. 
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cases where a general law can be made applicable, and would be 
advantageous, no special law shall be enacted. 

So in Kentucky (sec. 62), thirtieth, it is provided, in addition to 
the twenty-nine special prohibitions alluded to below, that where a 
general law can be made applicable, no‘special law shall be enacted. 
And in Wyoming (Art. III. end of sec. 27) there is the same 
clause. 

But who is to see to it that this rule shall be followed? Whois 
to be the judge whether a general law is feasible? Would not the 
Supreme Court decide that this is for the Legislature to determine, 
and that the fact that they had passed a special law in some new 
case was sufficient evidence that a general law could not be made 
applicable? Even supposing some palpable case in which the 
Legislature passed a special law, where obviously a general law 
would do, it would require a Supreme Court of uncommonly 
strong calibre to decide such a special law to be unconstitutional 
and void. 

To guard against this danger of passing special laws, it is also 
provided in Mississippi (sec. 89) that no local or private bill shall 
be passed by either House until it shall have been referred to a 
standing committee on local and private legislation, and shall 
have been reported back with a recommendation in writing that it 
pass, stating affirmatively the reasons therefor, and why the end to 
be accomplished could not be reached by a general law or by a 
proceeding in court ; or if the recommendation of the committee 
be that the bill do not pass, then it shall not pass the House to 
which it is so reported, unless it be voted for by a majority of all the 
members elected thereto. If, however, it be so passed (unless on 
some subject prohibited), the courts shall not, because of its local, 
special, or private nature, refuse to enforce it. So in this State, at 
least, the power of the courts is specially curtailed in this regard ; 
that is to say, the convention, after taking most minute pains to 
guard against abuse of power by the Legislature, has expressly de- 
nied to the courts the power to declare this class of legislation 
unconstitutional! In the constitutions of Kentucky, Idaho, and 
Wyoming no provision is made on this subject. 

Each constitution, moreover, contains a long list (Miss., sec. 90; 
Ky., sec. 62; Idaho, Art. III. sec. 19; Wy., Art. III. sec. 27) of 
subjects in regard to which the Legislature is prohibited, abso- 
lutely and without any qualification, from passing special laws. It 
would take too much space to summarize this list at length, though 
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it is hardly possible in any other way to give an adequate idea of 
the petty restrictions by which the Legislature is bound and ob- 
structed, hand and foot. But some conception may be gained 
from the following characteristic examples. In three or more of 
the four States special laws are absolutely forbidden,— ® 

1. Regulating the practice in courts of justice ; ! providing for 
change of venue in civil or criminal causes ; limiting civil or crim- 
inal actions; regulating the punishment of crimes, or remitting 
fines ; or drawing grand or petit juries. 

2. Exempting property from taxation ; or refunding money le- 
gally paid into the State Treasury.” 

3. Restoring to citizenship persons convicted of infamous 
crimes ; removing the disability of infancy; providing for the 
adoption or legitimation of children ; changing the law of descent, 
succession, or distribution; granting divorces; changing the 
names of persons ;? giving effect to invalid deeds or wills; ¢ or 
any legislation in regard to the estates of deceased persons, minors, 
or cestuis que trustent. 

4. Regulating the rate of interest on money, or authorizing the 
creation, extension, or impairment of liens. 

5. Granting the right to lay railroad tracks,® or providing for 
the support of any private school. 

6.” Laying out or vacating highways,or licensing ferries, bridges, 
or toll-roads.® 

7. Changing the emoluments of any public officer.’ 





1 Or changing the rules of evidence in any trial (Wyoming). 

® So, also, in regard to releasing the indebtedness or liability of any person or cor- 
poration, or extending the time for the collection of taxes (Idaho and Wyoming) ; 
or legalizing, as against the State, the invalid act of any officer (Idaho). 

3 Or of places either (Idaho and Wyoming), 

* Or legalizing, except as against the State, the invalid act of any officer, etc, (Ken- 
tucky). 

5 So, also, granting lands under the control of the State to any person or corpora- 
tion, or conferring power to exercise the right of eminent domain (Mississippi) ; grant- 
ing or amending any charter (Kentucky and Idaho); granting charters to banks, 
insurance companies, or loan and trust companies (Wyoming). 

6 Similarly, in Kentucky, special laws are forbidden declaring streams navigable, 
authorizing the construction of booms or dams, or the removal of obstructions, or pro- 
viding for the caleadtins of game and fish, or regulating fencing and the running at 
large of stock, 

' The following, though occurring in less than three of the constitutions, are amus- 
ing or interesting enough to be worth notice, In Kentucky the Legislature cannot 
apply ‘‘local option” to a special place or pass special laws to regulate ‘‘ labor, trade, 
mining, or manufacturing,” Changing the boundaries of wards is a forbidden subject 
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Even rules of procedure for the Legislature are drawn into these: 
constitutions ; how minutely in one case may be seen from the 
following summary of the provisions in Mississippi. The other | 
States are not carried by distrust of their representatives to quite | : 
the sameextreme. It is provided in Mississippi (sec. 55) that the : 
yeas and nays shall be entered on the journal on the final passage 
of every bill. (Sec. 59) Every bill shall be read in full immedi- 
ately before the vote on its final passage, and having passed both 
Houses, shall be signed by the President of the Senate and the 
Speaker in open session. Before either shall sign any bill, he 
shall give notice thereof, suspend all business, have the bill read 
by its title, and on the demand of any member, have it read in full, 
and all such proceedings shall be entered on the journal.! (Sec. 
60) No bill shall be so amended in its passage through either 
House as to change its original purpose ;? and no law shal! be 
passed except by bill. (Sec. 61) No law shall be revived or 
amended by reference to its title only, but shall be inserted at 
length. (Sec. 62) No amendments to bills by one House shall 
be concurred in by the other, except by a vote of a majority 
thereof, taken by yeas and nays, with the names of those voting 
for and against, recorded upon the journals. Reports of com-: 
mittees of conference shall be adopted in each House in the same 
way. (Sec. 63) No appropriation bill shall be passed by the 
Legislature which does not fx definitely the maximum sum 
thereby authorized to be drawn from the treasury. (See 64) No. 
appropriation bill shall continue in force more than six months 
after the meeting of the Legislature at its next regular session ;. 
nor shall such bill be passed except by the votes of a majority of 
all the members elected to each House.® (Sec. 65) All votes on 
the final passage of any measure shall be subject to reconsideration 
for at least one whole legislative day, and no motion to reconsider 
such vote shall be disposed of adversely on the day on which the 










































in Kentucky and Idaho; changing or locating a county seat in Kentucky; ‘‘ regulating 
township or county affairs,” in Idaho and Wyoming; incorporating cities, towns, or vil- 
lages, or amending their charters, in Wyoming; and in Mississippi, exempting any 
person from jury, voad, or other civil duty! 

1 Compare Idahy, Art, III, sec. 15; Wyoming, Art. III. secs. 25, 28, 41; and Missis- 
sippi, sec, 72. 
* So Wyoming, Art. III. sec, 20. 
* So Idaho, Art. III, sec. 15, and Wyoming, Art. III. sec, 20. 
* So Kentucky, sec 53; Idaho, Art. II], sec. 18; and Wyoming, Art, III. sec. 26,. 
5 The latter provision is also found in Kentucky, sec. 48. 
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original vote was taken, except on the last day of the session. 
(Sec. 66) No law granting a donation or gratuity in favor of any 
person or object shall be enacted, except by the concurrence of two- 
thirds of each branch of the Legislature; nor, by any vote, for a 
sectarian purpose or use. (Sec.67) No new bill shall be intro- 
duced into either House during the last three days of the session.! 
(Sec. 68) No appropriation and revenue bills shall be passed during 
the last five days of the session. (Sec. 69) General appropriation 
bills shall contain only appropriations to defray the ordinary ex- 
penses of the executive, legislative, and judicial departments, to pay 
interest on State bonds, and to support common schools. All other 
appropriations shall be by separate bills, each embracing but one 
subject. Legislation shall not be engrafted on appropriation bills, 
but the same may prescribe the conditions on which the money 
may be drawn, and for what purposes paid. (Sec. 70) No revenue 
bill nor any bill assessing property for taxation shall become a law 
except by a vote of at least three-fifths of the members of each 
House present and voting. (Sec. 71) Every bill shall havea title 
which ought to indicate clearly the subject-matter of the proposed 
legislation.2 Each committee to which a bill may be referred shall 
express in writing its judgment of the sufficiency of the title of the 
bill, and this too whether the recommendation be that the bill do 
pass, or do not pass. (Sec. 73) Nb bill shall become a law until 
it shall have been referred to a committee of each House, and re- 
turned therefrom with a recommendation in writing.® 
Idaho (Art. III. sec. 12) even goes so far as to direct that the 
business of each House and of the committee of the whole shall be 
transacted openly, and not in secret session. The provision in 
Wyoming (Art. III. sec. 14) to the same effect is not so imperative, 
for it makes an exception if “the business is such as requires 





1 In Wyoming, five days; with an exception in favor of bills for the expenses of the 
government, and a provision that this rule may be suspended by unanimous consent. 

2 In Kentucky, sec. 53, and Idaho, Art. III. sec, 60, no law shall relate to more 
than one subject, which shall be expressed in the title, with the addition in the latter 
State that if this provision be not complied with, only so much of any Act as shall not be 
embraced in the title shall be void. So in Wyoming, Art. III. sec. 24; but general 
appropriation bills and bills for the codification and general revision of the laws are 
exempt from the necessity of stating the subject in the title. 

8 In Kentucky, sec. 48, it is provided that no bill shall be considered for final 
passage unless reported by a committee and printed for the use of the members, So 
in Wyoming, Art. III, sec, 23, But in Kentucky if a committee fails to report a bill 
within a reasonabletime, any member may call it up, and by consent it may be considered 
as if reported. 
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secrecy,” with no restriction, however, upon the exercise of the 
power of declaring whether the business is such as really requires 
secrecy. 

In Kentucky (sec. 57) no Act, except general appropriation bills, 
shall become a law until ninety days after the adjournment of the 
session at which it was passed, except in cases of emergency, when 
by the concurrence of a majority of the members elected to each 
House, by a yea and nay vote entered upon their journals, an Act 
may become a law when approved by the Governor; “but the 
reasons for the emergency that justifies this action must be set 
out at length in the journal of each House. ” 

This is plainly insufficient, for there is no provision made that 
_ the Supreme Court can pass upon the question whether the emer- 
gency wasreal. Inthe absence of such a provision, no court would 
undertake to pass upon such a question, but would declare the 
Legislature to bethe sole judge of the question. If it is necessary 
to place such restrictions upon the power of the Legislature, and 
then to enlargeits powers in case of “emergency, ” it would seem 
to be equally necessary to guard against abuse of this enlargement 
by giving power to the Supreme Court to declare an Act unconsti- 
tutional and void, when the emergency under pretext of which the 
Act was passed was not real. There is a similar defect in the con- 
stitution of Idaho, in regard to the provision there adopted: (Art. 
III. sec. 22) :— that, except in case of “ emergency, ” which shall 
be declared in either the preamble or body of the Act, no law shall 
take effect until sixty days from the end of the session at which it 
was passed. 

Further evidence of the apprehension that the Legislature may 
go wrong is afforded by section 121 in Mississippi, which provides 
that when convened in extraordinary session, by public proclama- 
tion of the Governor, the Legislature shall have no power to con- 
sider or act upon anything not designated in the proclamation, or 
submitted to them in writing by the Governor, except impeach- 
ments and examination into the accounts of State officers. In 
Kentucky (sec. 83) and Idaho (Art. IV. sec. 9) there are similar 
limitations. 

In Idaho (Art. III. sec. 10) it is provided that, a quorum being 
in attendance, if either House fail to effect an organization within 
the first four days thereafter, the members of the House so failing 
shall be entitled to no compensation from the end of the said four 
days until an organization shall have been effected. 
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Kentucky (sec. 44) and Idaho (Art. III. sec. 23) provide in 
their constitutions a fixed compensation for the members of their 
Legislatures (five dollars a day and mileage). Kentucky wisely 
allows this to be changed by law (but no change shall take effect 
during the session at which such change is made; and sessions 
are limited to sixty days, except the first session). Wyoming 
(Art. III. sec. 6) fixes the compensation of the first Legislature 
(five dollars a day and mileage). No session after the first, which 
may be sixty days, shall exceed forty days. After the first session 
the compensation of members shall be as provided by law; but no 
Legislature shall fix its own compensation. Mississippi (sec. 46) 
‘leaves the compensation to be prescribed by law ; but no alteration 
can take effect during the session at which it is made. 

Idaho (Art. III. sec. 23) provides that whenever any member 
of the Legislature shall travel on a free pass in coming to or re- 
turning from the session of the Legislature, the number of miles 
actually travelled on such pass shall be deducted from the mileage 
of such member. Mississippi (sec. 188) forbids railroads or other 
transportation companies granting passes or tickets free, or ata 
discount, to members of the Legislature, or to any State, dis- 
trict, county, or municipal officers, except Railroad Commissioners. 
Kentucky (sec. 205) still more stringently provides that no com- 
mon carrier, under heavy penalty, to be affixed by the General 
Assembly, shall give any free passes, or sell tickets at reduced 
rates not common to the public, to any State, district, city, town, 
or county officer, or member of the General Assembly, or judge. 
Any such person who shall accept the above shall forfeit his 
office. 

Finally, the following scattered restrictions are worth notice, in 
addition to those mentioned by Professor Thorpe (see above) as 
common to the four constitutions discussed by him :— 

In Mississippi (sec. 99), the Legislature shall not elect any 
other than its own officers, the State Librarian, and United States 
Senators, but it may appoint Presidential Electors. (Sec. 100) 
No- obligation or liability due the State, levee board, county, 
city, or town shall ever be remitted, released, postponed, or dimin- 
ished, etc. (but doubtful claims may be compromised). (Sec. 92) 
The Legislature shall not authorize the payment to any person of 
the salary of a deceased officer beyond the time of his death; nor 
(sec. 93) shall it retire an officer on pay or part pay, or make any 
grant to him. (Sec. 96) The Legislature shall never grant extra 
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compensation, fee, or allowance to any public officer, agent, servant, 
or contractor, after service rendered or contract made; nor au- 
thorize payment, or part payment, of any claim under any contract 
not authorized by law; nor (sec. 95) shall lands belonging to the 
State ever be donated, directly or indirectly, to private corporations 
or individuals, or to railroad companies ; nor sold to corporations 
or associations for a less price than to individuals. 

We are reminded of the anecdote of the Irish groom who con- 
fessed to his priest he had fed the horses on wooden oats. He was 
reproached for it by his father confessor, who asked him where he 
had learned such wickedness ; and his answer was that he never had 
heard of it until he had been asked by this same father, at some 
preceding confession, whether he had ever done it! 

In the new constitution of Kentucky, also, further vexatious 
restrictions upon the power of the Legislature are to be found. 
Sec. 46 provides that no senator or representative shall, during the 
term for which he was elected, or for one year thereafter, be ap- 
pointed or elected to any civil office of profit in the State which 
shall have been created, or the emoluments of which shall have 
been increased, during his term, except to such offices as are filled 
by the election of the people. Sec. 47 provides that no person 
who at any time may have been a collector of public moneys for 
the State, or for any county, city, town, or district, shall be 
eligible to the General Assembly, unless he shall have obtained a 
quietus six months before the election. 

Debts contracted by the General Assembly to meet casual deficits 
in the revenue shall not exceed five hundred thousand dollars, and 
the money arising from such loans shall be applied only to the 
purposes for which they were obtained, or torepay such debts ; 
but the General Assembly may contract debts to repel invasion, 
suppress insurrection, etc. (sec. 51). 

In any Act to create a debt (except those last provided for), 
provision shall also be made for the levy and collection of an annual 
tax to pay the interest stipulated, and to discharge the principal 
within thirty years ; and such an Act shall not take effect until after 
submission to the people at a general election; but the General 
Assembly may contract debts by borrowing money to pay any part 
of the State debts, without submission to the people and without 
provision for a tax to discharge such debt or the interest thereon 
(sec. §2). Sec. 61 in Kentucky provides that the Legislature shall 
neither audit nor allow any private claim or account against the 
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State. One is tempted to inquire whether this convention expected 
the State Legislature to consist of fools and knaves. 

A noticeable prohibition in Mississippi is to be found in sec. 98. 
‘No lottery shall ever be allowed, or be advertised by newspapers, 
or otherwise, or its tickets be sold in this State ; and the Legislature 
shall provide by law for the enforcement of this provision; nor 
shall any lottery heretofore authorized be permitted to be drawn or 
its tickets sold.” So in Idaho (Art. III. sec. 20) the Legislature is 
forbidden to authorize any lottery or gift enterprise. So in Ken- 
tucky (sec. 235). 

Passing now to a comparison of the powers and duties of the 
Executive in these four States, we find here also the same disposi- 
tion towards minute and often petty limitations. 

In Mississippi (sec. 116), Kentucky (sec. 72), and Wyoming 
(Art. IV. sec. 1), the Governor shall hold his office for the term 
of four years; in Idaho (Art. IV. sec. 7), for two years. The 
longer term would seem to be preferable on many accounts. If 
he holds his office no longer than the Legislature, and is elected at 
the same time, any sudden change of feeling by the voters may 
change the Legislature and the Executive at the same time, which 
would tend to a departure from stability of administration. In 
Kentucky (sec. 73) and Mississippi (sec. 116) he is ineligible for 
the succeeding four years after the expiration of his term of office, 
—a mark of the fear entertained that a Governor would become 
too powerful if allowed to be immediately re-elected. 

We will not dwell upon the usual powers given to the Governor 
in these four constitutions, since our object is not to give a full 
account of them, but rather to point out wherein recent constitu- 
tions depart from the older ones, and to consider the causes and 
effects of such departures. 

The usual power of veto is given to the Governor in Mississippi 
(sgc. 73). In addition, he may veto parts of any appropriation 
bill, and approve parts. So in Idaho (Art. IV. sec. 11), and in 
Wyoming (Art. IV. sec. 9). None of these four States, however, 
follow the examples of Washington and Montana, in giving the 
power to the Governor to veto parts of any bill. 

Elaborate provisions had been made in many recent constitu- 
tions for a board of pardons; as, for instance, in South Dakota 
and Montana. So, in Idaho (Art. IV. sect. 7), such a board is 
created, to consist of the Governor, Secretary of State, and At- 
torney-General. This board — or, in Wyoming (Art. IV. sec. 5), 
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and also in Mississippi (sec. 124), and in Kentucky (sec. 80), 
the Governor alone — may remit fines and forfeitures ana grant 
reprieves and pardons (except in cases of treason or impeach- 
ment). The curious provision that no pardon shall be granted 
before conviction is common to Mississippi, Wyoming, and Idaho. 
The question naturally arises: Before conviction what is there 
to pardon? In Mississippi it is provided that in cases of fel- 
ony, after conviction, no pardon shall be granted until the ap- 
plicant shall have published for thirty days, in some newspaper 
in the county where the crime was committed, etc., his petition 
for pardon, setting forth the reasons why it should be granted. 
In Kentucky, the Governor shall file with each application for par- 
don a statement of the reasons for his decision thereon, and both 
application and statement shall always be open to public inspection. 
So in Idaho (Art. IV. sec. 7), the Board of Pardons shall advertise 
hearings upon applications for pardon, and shall reduce their pro- 
ceedings and decisions to writing, with their reasons for their 
action in each case, and the dissent of any member; all to be filed 
in the office of the Secretary of State. In Wyoming (Art. IV. 
sec. 5) the Legislature may pardon, commute the sentence, direct 
its execution, or grant further reprieve after a reprieve by the, 
Governor, in cases of conviction for treason; and the Governor 
shall communicate to the Legislature, at each regular session, each 
case of remission of fine, reprieve, commutation, or pardon granted 
by him, with full details as specified, and his reasons. - All these 
minute provisions may be necessary to prevent the abuse of the 
so-called power of pardon, but they also show the apprehensions 
felt lest the Governor be not a man to be trusted. 

Another striking evidence of the same fear is to be found in the 
provisions concerning bribery of or by the Governor, in the four 
constitutions we are examining. 

Wyoming (Art. IV. sec. 10) follows the example of North and 
South Dakota by guarding in the constitution against bribery of 
the Governor or bribery by him. Why encumber a constitution 
with such details of legislation? For of course a statute of the 
Legislature will provide for all cases of bribery, And it may 
well be doubted whether such deep-seated corruption can be pre- 
vented by constitutional or legislative inhibition. If the Chief 
Executives of our States are to be men open to receive or give 
bribes, the remedy would seem to be, not provision against it by 
constitution or statute, but the awakening of the moral sense of 
the people. 
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In the older constitutions the administrative officers were ap- 
pointed by the Executive, and this still continues to be done in 
some States. In the next period of constitution-making they were 
elected by the Legislature. But in the latest constitutions (Ken- 
tucky, sec. 94; Wyoming, Art. IV. sec. 11; Idaho, Art. IV. sec. 2; 
and Mississippi, secs. 128, 133, 134, and 143), following the exam- 
ple of North Dakota, South Dakota, Montana, and Washington, 
they are all elected by the people. Such a uniform system, com- 
mon to the last eight new constitutions, is noteworthy, and indica- 
tive of the continued growth of democracy. It is the better view 
of political students that the administration of the business of 
the State should be managed more like the business of corpora- 
tions not in politics; that the tenure of office of the principal 
State officers should be subject to change when the Governor is 
changed by the vote of the electors, but that subordinate officers 
should remain in office during good behavior; and that all such 
officers should be, subject to these principles, under the control 
of the Governor, who, in turn, should then be held to a strict 
accountability by the electors for the way in which he manages 
the affairs of the State. In this way only can the Executive be 
made an equal and co-ordinate department of the government, and 
thus become an object for the ambition of a higher class of men 
than at present. But obviously such is not the trend of the devel- 
opment of constitution-making. More than ever, the people are 
taking on themselves the burden of governing the State. Let us 
hope that general public education, the spread of a higher morality 
with the increase of civilization, will more and more fit them to 
succeed in their undertaking. 

These four constitutions follow the usual course of older ones 
with regard to the judicial department, in providing one Su- 
preme Court not subject to the powers of the Legislaturé, and 
subordinate courts, some of which, more especially the lower ones, 
are subject to change by the Legislature. In Mississippi (sec. 145), 
the Governor, by and with the advice and consent of the Senate, 
appoints the judges of the Supreme Court, and (sec. 153) the 
judges of the Circuit and Chancery Courts also. In Kentucky 
(sec. 121), the judges of the Court of Appeals are elected by dis- 
tricts. In Wyoming (Art. V. sec. 4) and in Idaho (Art. V. sec. 
6) they are elected by the people at large,—thus furnishing further 
evidence of the growth of democracy. It must be admitted that 
under a system of elective judges the result is much better than - 
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might be anticipated. Still, it is a crying evil that under sucha 
system, as in New York, the judges are expected to contribute 
liberally to campaign funds. 

In Kentucky (sec. 117) the Governor may remove the judges of 
the Court of Appeals, the highest court in the State, “for any 
reasonable cause,” upon the address of two thirds of each House, 
the cause to be set forth in the address and the journal of each 
House. There is no provision made here for any investigation of 
the charge, and no opportunity given to the accused judge to defend 
himself. In every particular this mode of removing a judge is in- 
ferior to the usual mode of trial by impeachment. This constitu- 
tion (sec. 141) also contains a most unusual provision, forbidding 
the establishment of any courts save those there provided. It is 
difficult to see any reason for this inhibition. 

Idaho (Art. V. sec. 1) abolishes the distinction between actions 
at law and suits in equity, and prohibits any distinction in form 
between actions and suits. One form of action, it is declared, shall 
include the enforcement or protection of private rights, and the 
redress of private wrongs. A more radical change can hardly be 
conceived than is made in these few words ; and the development of a 
new system of procedure thereunder will be watched with interest. 

Under section 17 of the same article no judge of the Supreme 
Court or District Court shall be paid his salary or any part thereof 
unless he shall have first taken and subscribed an oath that there is 
not in his hands any matter in controversy not decided by him which 
had been finally submitted for his consideration and determination 
thirty days prior to this oath. The intention is praiseworthy, but 
the manner chosen to carry it into effect is hardly consistent with 
the dignity of a judge’s position. 

Of all men in the community judges seem to have the best oppor- 
tunity of becoming acquainted with the deficiences of the law ; and, 
removed from partisanship, their recommendations would naturally 
be both impartial and of practical value. Idaho (Art. V. sec. 25) 
recognizes this possibility by providing that the judges of the Dis- 
trict Courts shall annually, on or before July 1, report in writing 
to the Justices of the Supreme Court such defects and omissions 
in the laws as their knowledge and experience may suggest; and 
that the Justices of the Supreme Court shall annually, on or before 
December I, report in writing to the Governor —the report to be 
by him transmitted to the Legislature with his message — such 
defects and omissions both in the Constitution and in the laws as 
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they may find toexist. They should also have been directed to 
suggest a remedy. 

Enough of these constitutions has been quoted to show their 
manifest faults, their verbosity, and their omissions. They all err 
in incorporating into the organic law matter that should have been. 
left for legislation. In an admirable article on the subject of Con-. 
stitutional Prohibition, published March 9, 1889, in the “ Cambridge 
Tribune,” Professor Thayer of the Harvard Law School wrote: 
“Our State constitutions (I do not speak now of the national 
Constitution . . . ), besides providing for the framework of govern-. 
ment, the qualifications of electors, and the like, were made to be 
the guarantee and charter of a few simple, well-established, uncon- 
troverted principles, lest in moments of passion or inadvertence, 
or under the temporary pressure of special interests, these should 
be disregarded. They were not made to be codes of laws, or to: 
embody the opinion of a momentary majority upon an entirely 
unsettled question.” 

Judge Cooley, being called upon to address the constitutional 
convention that met at Bismarck in 1889, spoke asfollows: “In 
your constitution-making, remember that times change, that men 
change, that new things are invented, new devices, new schemes, 
new plans, new uses of corporate power. And that is to go on 
hereafter for all time; and if the period should ever come which 
we'speak of as the millennium, I still expect that the same thing 
will continue to go on there, and even in the millennium people 
will be studying ways whereby, by means of corporate power, 
they can circumvent their neighbors. Don’t,in your constitution- 
making, legislate too much. In your constitution you are tying 
the hands of the people. Don’t do that to any such extent as to 
prevent the Legislature hereafter from meeting all evils that may 
be within the reach of proper legislation. Leave something for 
them. Take care to put proper restrictions upon them, but at the 
same time leave what properly belongs to the field of legislation 
to the Legislature of the future. You have got to trust somebody 
in the future, and it is right and proper that each department of 
government should be trusted to perform its legitimate function.” 

But these principles were disregarded in the constitutions before 
us. It would seem instead as if the theory underlying them were 
that the agents of the people, whether legislative, executive, or judi- 
cial, are not to be trusted; so that it is necessary to enter into 
the most minute particulars as to what they shad/ not do. 
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This naturally has given rise to the opinion we so often hear 
expressed, that there is an increasing distrust in this country of 
representative institutions, and that this is proved by the increas- 
ing passage of constitutional restrictions upon the power of the 
Legislature, by the prohibition of special legislation, by the adop- 
tion of biennial instead of annual sessions, and by the grant to 
municipalities of more complete local self-government, in deroga- 
tion of the former powers of the Legislature over them. It has 
been said that making biennial the session of Legislatures is 
a movement backward in the march of free government. And 
Bryce, commenting on an address delivered by Mr. Charles H. 
Butler in 1886, calls this a rather pitiful result for a self-governing 
democracy to have arrived at. But with all respect to such author- 
ity, there seem to be valid reasons for arriving at very opposite 
conclusions. 

We hope that our criticisms will not be misunderstood, nor 
deemed inconsistent. A constitution should affirm general prin- 
ciples, leaving details to legislation. All four of these constitu- 
tions violate this rule, and are therefore faulty. With every 
change in development, education, and civilization, it will be found 
that modifications in detail— the proper subject for statutes — can 
only be made through amendments of the organic law. If such 
are constantly made, the constitution is cheapened and brought 
into disrespect ; if they are not made, it galls and irritates. 

But the general principle of the right to locate self-government 
has not hitherto been adequately acknowledged,— has been tacitly 
acted upon, but not expressly affirmed. The evil results of this want 
of recognition have finally borne fruit. Throughout the United 
States, the politicians in the Legislatures have more and more inter- 
fered in matters relating exclusively to subdivisions of the State,— 
often against the express desire of these subdivisions. It really 
becomes necessary, therefore, to provide in the constitutions that 
the Legislature shall confine itself to what concerns alike all the 
towns and cities of the State,—in other words, that it shall legis- 
late by general act, reserving to the separate municipalities the 
control of their own affairs: We may confidently expect in future 
Constitutions affirmative recognition of this right to local self- 
government of each subdivision of the State (within the limits of 
its own sphere), free from control by the State except under the 
operation of general laws. 








American Commonwealth, i. 530. 
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Moreover, in general, we must take into consideration the steady 
increase of popular education that has been going on through the 
country since the Revolution. As education has become diffused, 
the difference between the mass of voters and the members of the 
Legislatures has diminished. Without formulating this result, the 
voters feel it, and hence the growth of the idea that the voters can 
govern themselves directly through their constitutions, rather than 
indirectly through their Legislatures. Bryce himself well points out! 
that because of this spread of education, and also for other reasons, 
the democracy of the present day is more energetic and pervasive 
than it was in our first generation. It is more practical, more dis- 
posed to extend the sphere of governmental interference, less con- 
tent to rely on general principles. One discovers in the wording of 
the most recent constitutions a deciine of that most touching faith 
in the efficacy of broad declarations of abstract human rights which 
marked the disciples of Jefferson. Equally pronounced, on the 
other hand, is the evidence of increasing faith in the efficacy of 
the essential principle of true democracy,— actual equality of 
rights. Along with the extension of this principle we see also 
the application of broader humanitarian principles, as well as the 
extension of doctrines savoring of socialism, the need of increased 
power in the State over the property and persons of the people, 
when necessary for the good of the greater number. 

Looking broadly over the whole field from this point of view, we 
shall find that many of the provisions which at first seemed to be 
limitations upon the power of the Legislature are really but another 
means of increasing and equalizing the rights of all. Thus, pro- 
visions prohibiting the Legislature from passing special laws when- 
ever general laws are applicable, are, after all, only checks upon 
the granting of monopolies and speciai privileges. The com- 
mittal of the decision of purely local matters to the community 
directly interested, is more properly an extension of the principle 
of self-government than a restriction upon the Legislature. So the 
stringent provisions against granting special corporate powers are 
attempts to secure equal rights rather than mere restrictions upon 
legislative power. The'substitution of biennial for annual sessions 
is a recognition by the people of the fact that too much legislation, 
like too much medicine, may impede, instead of promoting their 
welfare. 





' In his vol. i. p. 439. 
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It was well said by Mr. Hitchcock, in his annual address to the 
American Bar Association in 1890, that such self-imposed restric- 
tions are symptoms, not of the decay, but of the vigorous and health- 
ful working of representative institutions, and are a part of the 
system of checks and balances characteristic of American institu- 
tions. No augury can be drawn therefrom of the decay of self- 
government, but rather of its perpetuity and strength. When the 
people of an American State deliberately impose limitations upon 
the exercise of their own power and that of their representatives, 
it is the stronger hand of a self-governing democracy which con- 
trols and guides; and such restrictions are, as James Russell 
Lowell has felicitously said, “but obstacles in the way of the 
people’s whim, not of their will.” 


AmaASA M. Eaton. 


PROVIDENCE, R. I. Fume, 1892. 
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TWO BURDENS OF PROOF. 


ROFESSOR THAYER’S recent article on the Burden of 
Proof, in which he has so lucidly traced the history of an 
embarrassing ambiguity in the phrase, and explained the corisider- 
ations bearing on its proper use, invites further suggestion as to the 
essential nature of the burden. The subject is of great importance, 
both in procedure and in its relation to substantivlaw,— to pro- 
cedure, because probably more verdicts are lost by misapprehension 
on this subject than by any other cause; and to substantive law, 
because it is through the burden of proof and its converse, the 
doctrine of presumptions, that a considerable part of substantive 
law gets into recognized existence. 

Professor Thayer has delineated the two uses of the phrase 
“Burden of Proof.’’ In jury cases there are in fact two different 
burdens of proof, or two different standards of the burden,— two 
different scales in which the burden is to be weighed. We might 
apply the metaphor more literally, and say two different arbiters 
by whom the question whether counsel has carried the burden of 
his case is to be determined; but then we must add that the law 
prescribes different tests to be applied by these different arbiters. 
In other words, the two senses in which the phrase is used corre- 
spond to the twofold character of the tribunal. To simplify the 
question, I will confine what I have to say to civil causes. 

In a number of cases the judges (using general language though 
speaking in view of a particular case before them) have said that 
the burden is always on the plaintiff throughout. It ought to be 
observed, however, that the burden of proof is on the plaintiff only 
when he has invited the issue. If the only issue to be tried is one 
which the defendant has invited, the burden of proof is on the 
defendant. ‘Thus, if the only defence is a denial, the burden of 
proof is on the plaintiff. If there is no denial, but an admission, 
express or implied, of the plaintiff’s allegations, and the defence is 
an affirmative statement of new matter in excuse or discharge, the 
burden of proof is on the defendant. Let us suppose, for instance, 
that where there is no denial the defence consists simply of a re- 
lease or an accord and satisfaction, or payment. In such case 
(under those systems of pleading where a failure to deny is an 
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admission) there is no burden on the plaintiff; and it is error to 
charge the jury that it isonhim. The burden is on the defendant 
to establish his affirmative defence. This shows that there is no 
invariable rule that the plaintiff has the burden of proof. The 
burden usually is said to be on him only because he usually has the 
burden of the issue ; and the cases which declare that the burden 
throughout remains on the plaintiff mean no more than that, and 
are consistent with saying that when the only issue is invited by 
the defendant, the burden of proof, by the same principle, re- 
mains throughout upon the defendant. If both kinds of issues 
are raised by the pleadings, the burden is on each party as to 
his own allegation. 

Having premised this, let us take a case where the defence is 
a mere denial, and therefore the burden of the issue is on the 
plaintiff. In such a case, if the plaintiff gives no evidence his ac- 
tion is dismissed. If he gives evidence, the question at its close is 
‘whether that evidence is enough to support a verdict, whichever 
‘way the verdict may be; in other words, does the evidence pre- 
sent a question on which fair-minded men may reasonably differ. 
This is a question of law. If the evidence is in that condition, 
the plaintiff has a right to go to the jury on the question of fact ; 
but the question whether it is in that condition does not go to 
the jury : the judge has to decide that before submitting the cause 
to the jury. Ifthe cause is submitted to them, the question for 
them will be whether the plaintiff has shown sufficient to satisfy 
them of his right to a verdict in his own favor and against the 
defendant. The judge cannot decide this question. The judge 
weighs the proof for one purpose, and the jury for another. The 
judge weighs it to see that there might be a verdict either way ; 
the jury weigh it to see which way it ought tobe. If the judge 
sees there might be a verdict either way he submits the case to 
the jury, telling them that the burden of proof on the question, 
Which way ? is on the plaintiff. 

But again, before the case goes to the jury the defendant has a 
right to offer evidence under his denial ; and after that evidence, 
if the judge finds that fair minds might reasonably differ, the 
question will go to the jury (as in the former case), with the burden 
of proof, usually, resting on the plaintiff. To make the distinction 
more clear we may call this the burden of satisfying the jury. 

Let us now suppose that the plaintiff, having the burden of the 
-issue, instead of closing with evidence merely sufficient to go to 
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the jury, goes on and gives sufficient, if uncontradicted, to require 
the judge to direct a verdict. He has now successfully carried 
what we may call the burden of proving to the judge, or the burden 
of satisfying the law. If the defendant gives no evidence the 
plaintiff’s right is clear, and it will be error to leave the cause to 
the jury, even were it accompanied with an instruction that the 
burden of proof is on the defendant. 

It is obvious, then, that proof for the judge, to make it his duty 
to decide the cause by directing a verdict, requires a different 
quantity of evidence, and therefore makes a different burden from 
proof forthe jury. Proof for thejury requires merely a preponder- 
ance of evidence; proof for the judge requires something more : 
for the present purpose we may say it requires enough to dictate 
a legal conclusion. 

To use a homely illustration, a civil jury trial may be compared 
to a game of shuffle-board. To adapt the illustration to the pur- 
pose, let us suppose the square divided into three fields. The first 
and nearest to the player is the field of mere scintillas: if the 
plaintiff's evidence halts there, he is lost. The next, or middle, 
field is that of balancing probabilities: if his evidence reaches and 
rests there, he gets to the jury; but they alone can decide the 
cause, and they may decide it either way, or may disagree. The 
third and last field is that of legal conclusion: if his evidence can 
be pushed into that division, he is entitled to his victory at the 
hands of the judge, and the jury cannot draw it into doubt ; but 
before the judge can do so, the defendant has a right to give 
evidence, and that evidence may bring the plaintiff’s evidence 
back into doubt again, and leave the case in the field of balancing 
probabilities. 

Every practising attorney knows the successive stages of hope 
and of effort that he passes through in the trial of a doubtful and 
keenly contested cause, in which he gathers strength on the evi- 
dence as it is put in. At the opening he is not sure that he will 
be able to present evidence enough to go to the jury, and he bends 
every effort, and even takes some risks by accepting doubtful rul- 
ings, and gives the defendant some dangerous exceptions in order 
to get in enough evidence to entitle him to gotothejury. As his 
evidence accumulates, his confidence and his spirits rise, for now he 
hopes to get beyond the jury line, and make a case of proof for the 
judge, on which the judge may refuse to submit any question to the 
jury, and himself direct a verdict. Similarly the defendant, in his 
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turn, after a prima facie case has been made by the plaintiff, may at 
first hope for nothing more than to prevent the judge from directing 
a verdict, by adducing evidence strong enough to require submis- 
sion to the jury; and in this he may even expect nothing more than 
a disagreement; but after he has progressed in this far enough to. 
be confident that he has taken the cause from the judge, he begins, 
as his evidence accumulates, to hope to satisfy the jury ; and now 
for the first time he says he is “ going for the verdict ;” and it may 
be in turn his fortune to feel ‘that his evidence has carried him 
beyond the jury and entitled him to a direction of a verdict in his. 
favor. 

It thus’ becomes clear that there are two measures of proof, — 
one, the less, sufficient to submit to the jury ; the other, the greater, 
sufficient to control the judge. The burden of satisfying the latter 
is heavier than the burden of satisfying the former. 

This brings us to the question, Does either burden ever shift, 
and if so, which; or should we say that there is an alternation from. 
one burden to the other ? 

Let us take the case of a plaintiff whose evidence raises a pre- 
sumption of lawin his favor. He has carried his burden, and “the 
burden of going forward with the case” now devolves upon the 
defendant. The defendant has the same alternative before him 
which the plaintiff had. He may give such overwhelming evi- 
dence against the plaintiff’s case as to require the judge (unless 
the plaintiff reinforces his case by further evidence) to direct 
a nonsuit or a verdict, or he may give only sufficient evidence 
to bring the plaintiff's case intdé doubt, and thus leave the cause 
with the jury. It appears thus that the burden which the de- 
fendant takes up, although of the same nature as that which the 
plaintiff took up in the first instance, does not necessarily re- 
quire the same measure of proof as was furnished by the plaintiff. 
The plaintiff took up the burden of proving either to the judge or 
to the jury. But it was because the plaintiff succeeded in proving 
to the judge that the defendant had in turn the burden of proving 
something ; and he has the same alternative of proving to the 
satisfaction of either. 

It is when the evidence of both parties is in, and the case is to 
be given to the jury, that the question of proving to the jury is 
raised by itself alone. 

Again, the two senses of burden of proof have some analogy 
to the two classes of presumptions, — presumptions of law and pre- 
sumptions of fact. 
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To make the jury the arbiter of whether the burden of proof 
is successfully carried, the cause must, at its close, involve some 
question of fact. If the evidence is presumptive, then, in order to 
have that effect, an essential part of it at least must be a presump- 
tion of fact. If no essential part of presumptive evidence is 
a presumption of fact, then it follows that a presumption of law 
is involved, and a presumption of law, if unrebutted, is sufficient 
to determine the cause ; and this is a question for the judge, and 
cannot gotothe jury. To make the application of this more clear, 
let us call the presumptions of fact, inferences or permissible pre- 
sumptions ; that is to say, presumptions which may be made or not, 
according to the opinion of the jury, as distinguished from legal 
presumptions which mzst be made, and must be made dy the judge 
if asked. Considered with reference to their effect on the trial, 
presumptions may be thus described. A conclusive presumption 
binds the party, the judge, and the jury. A rebuttable legal pre- 
sumption binds only the judge and the jury. A presumption of 
fact, or, as I will call it, a permissible presumption or an inference, 
is only forthe jury. But neither a conclusive nor.a rebuttable pre- 
sumption binds if the minor premise is rebutted. A conclusive 
presumption is one which can only be met by rebutting the minor 
premise. A rebuttable presumption is one that may be met either 
by rebutting the minor premise, or by rebutting the conclusion 
with or without attempting to rebut the minor premise. A pre- 
sumption of fact may be met by rebutting either the major premise 
or the minor premise, or the conclusion, indifferently ; and to rebut 
either is enough. Thus, in those jurisdictions where a seal is held 
conclusive evidence of consideration, if the plaintiff gives in evi- 
dence an obligation with a seal, the defendant can only repel the 
conclusion of consideration by rebutting the evidence of the valid- 
ity of the sealed instrument ; that is to say, the legal existence of 
a seal of the defendant. But if a statute exists, as in some jurtis- 
dictions declaring a seal only presumptive evidence of consideration, 
the presumption is thereby made rebuttable, and the defendant may 
now concede the seal, and yet rebut the conclusion by direct evidence 
that in fact there was-no consideration, seal to the contrary not- 
withstanding. If under either state of the law the plaintiff by 
proving the seal raises a legal presumption of consideration, he 
thereby makes (if that be the only question in the cause) a case 
on which, in the absence of evidence on the defendant’s part, the 
judge must direct a verdict. Now, if the defendant meets the pre- 
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sumption, whether conclusive or rebuttable, by evidence attacking 
the minor premise, — namely, by contradicting the evidence that 
the instrument was the defendant’s bond, —he is entitled to go 
to the jury; and the jury must be instructed that the burden is on 
the plaintiff to prove to their satisfaction, by a preponderance 
of probability, that it was the defendant’s bond. If they find that 
it was, the conclusion is inevitable, that there was a consideration : 
in the first case (2. ¢., the case of a conclusive presumption), be- 
cause the defendant cannot deny the conclusion ; in the second case 
(2. e., in the case of a rebuttable presumption), because by the sup- 
position he has only sought to disprove the making ofthe bond, 
and has given no evidence that, conceding the seal, there was no 
consideration in fact. In the absence of such evidence the seal is 
sufficient as matter of law. Hence, if the evidence of the defend- 
ant has controverted the premise, the burden is on the plaintiff to 
establish the premise ; for, without that premise, he has no right 
to invoke the presumption. 

In case, however, the presumption is only rebuttable, the de- 
fendant may, without attacking the premise, attack the conclusion 
by direct evidence ; and where he does so, since he thus has con- 
ceded the premise, there is an acknowledged legal presumption 
against him, unless he succeeds in satisfying the jury that the 
conclusion ought not, in this case, to follow. 

This brings us to the point on which the authorities, as to 
burden of proof for the jury, are in conflict. Some cases are in 
accord with the principle that if the premise is established by un- 
controverted and unimpeached evidence, and the opposing evidence 
only controverts the conclusion, the jury may be told that the 
burden is shifted to the defendant to overcome the presumption. 
Other cases require us to recognize a contrary principle; viz., 
that if the defendant, even while tacitly conceding the premise of 
a legal presumption against him, gives evidence controverting the 
conclusion, the whole matter is set at large, and the jury must be 
instructed that the burden is on the plaintiff throughout. 

So far, therefore, as the principles of logic are alone a safe 
guide, we find the following rules. At the outset the plaintiff has 
the burden of proving his case, —to the judge as matter of law, or 
to the jury as matter of fact. Ifhe does not satisfy the judge as 
matter of law, the cause goes to the jury, with the instruction that 
the burden is on the plaintiff throughout to satisfy the jury. 

If he does satisfy the judge in the first instance, it is proper for 
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the judge to say, as a guide to himéelf, that the burden of proof 
has shifted to the defendant, and if the defendant give no evidence, 
he must decide for the plaintiff ; but it is not proper for him to say 
so to the jury, unless the cause goes to the jury ; and by the suppo- 
sition it cannot go to the jury unless the defendant gives evidence. 
If then the defendant does give evidence, the question whether the 
judge may, in submitting the cause to them, say the burden is on 
the defendant, depends on what the defendant’s evidence is. If 
the plaintiff relies on presumptive evidence, and the defendant car- 
ries the cause to the jury by throwing doubt on the premise on 
which the plaintiff relies, the burden of proving to the jury rests on 
the plaintiff throughout. If the defendant carries it to the jury 
by throwing doubt on the concfusion without attacking the premise, 
logical principles would suggest that the burden of proving to the 
jury rests on the defendant, and that in such acase it would be 
proper to give the jury a binding instruction as to the premise, and 
‘tell them that the burden of proof as to the conclusion had shifted 
to the defendant. The essential cause of the shifting was the 
plaintiff's having established a rebuttable presumption, the premise 
of which the defendant has not questioned. 

If we examine the principal cases on the question of saying to 
the jury that this burden has shifted, to see whether these principles 
are in effect to be found in actual operation, we shall find no little 
confusion. Some favor the view that if a rebuttable presumption is 
attacked by opposing the conclusion only, without questioning the 
premise, the burden still remains on the plaintiff. Upon this view 
a rebuttable presumption of law sinks into a mere presumption of 
fact if the conclusion is contradicted by evidence, even though the 
premise be uncontradicted. Other cases can be clearly explained 
and fully justified if it be sound to hold that, if the defendant seeks 
to overthrow a legal presumption by contradicting the conclusion 
without contradicting the premise, the jury may properly be told 
that unless the preponderance of probability as to the conclu- 
sion is in the defendant’s favor, the jury should give effect to any 
presumption drawn by the law from uncontradicted and unim- 
peached testimony. 

I note below a few familiar cases in a way to illustrate the 
logical question in respect to the effect of a legal presumption. It 
will doubtless be: found that whatever principle we apply, there will 
be some incompatibility in the cases. 

The main point, which it is my object to make clear, is that 
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the old maxim, that questions of fact are for the jury, not for the 
judge, is no longer true; and that to bring a question of fact with- 
in the arbitrament of the judge, so that he can say the burden has 
shifted for the purpose of guiding his decision, requires a different 
measure of proof from that necessary to give the question to the 
jury, and allow him to tell them that the burden has shifted, for 
the purpose of guiding their decision; that in the former, as in the 
latter case, it is, strictly speaking, a burden of proof, not merely 
a burden of going forward with the evidence ; and there are, there- 
fore, two burdens of proof, of different weight and for different 
purposes. 

Austin ABBOTT. 


Powers v. Russell, 13 Pick. 69.— Bill in equity to redeem. The plain- 
tiff sought by secondary evidence to prove a deed sworn to have been 
lost at the time of trial. He relied on evidence that it was attested 
by witnesses and acknowledged, and produced a copy, but gave no 
other evidence of delivery. The defendant relied on evidence that the 
deed remained in possession of the grantor, and that the grantee was 
not present at its execution. This evidence was submitted to the court 
subject to exception as to. its competency. 

For the plaintiff it was argued that he had made out a prima facie case, 
and therefore the burden was on the defendant to show non-delivery. 
FTeld, not so ; but the burden remained on the plaintiff through the whole 
inquiry. Shaw, C. J., said: ‘Where the party having the burden of 
proof establishes a przma facie case, and no proof to the contrary is 
offered, he will prevail. Therefore the other party, if he would avoid the 
effect of such Arima _facte case, must produce evidence, of equal or greater 
weight, to balance and control it, or he will fail. Still, the proof upon 
both sides applies to the affirmative or negative of one and the same 
issue, or proposition of fact ; and the party whose case requires the proof 
of that fact has all along the burden of proof. It does not shift, though 
the weight in either scale may at times preponderate. 

“But where the party having the burden of proof gives competent and 
prima facie evidence of a fact, and the adverse party, instead of produc- 
ing proof which would go to negative the same proposition of fact, pro- 
poses to show another and a distinct proposition which avoids the effect 
of it, there the burden of proof shifts, and rests upon the party proposing 
to show the latter fact. 

“To illustrate this: Arima facie evidence is given of the execution 
and delivery of a deed; contrary evidence is given on the other side 
tending to negative such fact of delivery ; this latter is met by other evi- 
dence ; and so on through a long inquiry. The burden of proof has not 
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shifted, though the weight of evidence may have shifted frequently, but 
it rests on the party who originally took it. But if the adverse party offers 
proof, not directly to negative the fact of delivery, but to show that the 
deed was delivered as an escrow, this admits the truth of the former prop- 
osition, and proposes to obviate the effect of it by showing another fact, 
namely, that it was delivered as an escrow. Here the burden of proof is 
on the latter.” 1 

Burnham v. Allen, 1 Gray, 496.—In this case it seems to be clearly 
held that although the burden is on the defendant (and the jury may be 
‘so instructed) to establish an affirmative defence set up, the plaintiff does 
not, by producing a promissory note expressed to be for value received, 
throw the burden on the defendant of giving sufficient evidence to rebut 
the presumption of law that there was a consideration. The opinion, by 
Chief Justice Shaw, holds that the note raises a presumption of consider- 
ation, but appears to leave the burden on the plaintiff to satisfy the jury 
on the whole evidence that there was a consideration, even if the defend- 
ant does not attack the note which was the premise of the legal presump- 
tion, but only gives other evidence to rebut the conclusion of consideration 
given, or tending to show its failure. It is to be observed, however, that 
the distinction is not clearly made, and the language, both of the charge 
which was approved, and of the paraphrase given by the Chief Justice, 
is not inconsistent with the rule I have suggested. The court say, “ When 
in the above sentence the learned judge used the phrase, ‘unless the de- 
fendant introduced evidence,’ we understand him to mean, as above 
stated, that after the production and proof of the signing of the note, and 
after thus establishing a przma_facée case, the plaintiff would be entitled 
to a verdict, unless the defendant could show, from the whole evidence, 
want or failure of consideration, or leave the proof so doubtful as to en- | 
able the jury to say that the plaintiff had not satisfactorily proved a 
consideration.” 





1 This case was before the court sitting as jury as well as in capacity of judges. It 
therefore agrees with the cases that hold it error, when a question is submitted to a 


jury,on aconflict of direct evidence, to tell them that the burden has shifted by virtue 


of the evidence on one side, But it is also entirely consistent with the proposition 
(which indeed it directly concedes) that if the defendant gives no evidence torebut a 
fact supported by the plaintiff’s evidence, but relies wholly on another fact consistent 
therewith, and intended merely to avoid the resulting legal effect, the burden is onthe 
defendant to establish it. 

2 This certainly leaves the burden on the defendant to satisfy the jury of something, 
‘either that the fact was as he claimed, or that the fact alleged by the plaintiff was left 
in doubt. This case has always been understood by the profession as holding that 
where the defendant merely rebuts the conclusion of a rebuttable presumption, without 
questioning the premise, he assumes no burden ‘of proof; but the burden remains on 


‘the plaintiff ; and if the rebutting evidence leaves the conclusion balancing in doubt, 


the plaintiff cannot prevail. 
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Central Bridge Co. v. Butler, 2 Gray, 130.—Assumpsit for tolls; 


general issue. The plaintiffs made a prima facie case by proving that the ~ 


defendant crossed the bridge, which raised a presumption that he was 
within the general rule of liability. The defendant gave evidence of other 
persons being allowed to cross free to reach the same lands, and he 
claimed the right to do so under a vote of the plaintiff corporation giving 
free passage to those lands. The question seems to have been presented 
by an exception to the admission of this evidence offered by the defend- 
ant, and to the refusal to rule on the contrary that the plaintiff's evidence 
made a prima facie case, and threw the burden on the defendant, which 
the defendant could not meet by proving an exception he had not alleged. 
ffeld, that although évidence of passing without paying made a prima 
facte case, the exception was proper matter in contradiction, and was not 
an affirmative defence. The court say, “The defendant did not aver 
any new and distinct fact, such as payment, accord and satisfaction, or 
release, but offered evidence to rebut this alleged legal liability. By so 
doing he did not assume the burden of proof.” 

Noxon v. DeWolf, 10 Gray, 343.— Action of contract: indorsee of 
notes against maker. The plaintiff relied on the notes, with undated in- 
dorsements, as showing that he took in good faith for value before ma- 
turity. The defendant relied on indirect evidence that the note remained 
in the payees’ hands till after maturity, and on his equities against the 
payees. The judge left to the jury the single question of the plaintiffs’ 
taking before maturity, etc.; told them that the presumption from the 
notes themselves was that they were indorsed at date ; that if they were 
shown to have been in the payees’ hands after that date, the presumption 
continued that they were indorsed before due; “and if the evidence 
left it in doubt, the burden of proof was on the defendant to show. that 
the notes were passed to the plaintiff after they were due, or that they 
still belonged to the payees.” He/d, not error. The court say: “It 
may be that under the more precisely accurate use of the term ‘ burden 
of proof,’ as now held by the court, it would have been more correct to 
say that upon the production by the holder of a negotiable promissory 
note, indorsed in blank, the legal presumption is that it was indorsed at. 
its date ; and it is incumbent on the defendants to overcome that pre- 
sumption by evidence. This must have been so understood in the 
present case, as the plaintiff had already produced a note thus indorsed ; 
and the question was upon the effect of the testimony offered to show 
the fact that it was indorsed after overdue. Upon such a state of the 
case, it was the duty of the defendants to offer sufficient evidence to 





' This case also has always been understood as holding that the defendant has no 
burden of proving anything to the satisfaction of the jury, except as he relies on 
new matter, not merely controverting the plaintiff’s case. 
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control the legal presumption arising from the indorsement of the note. 
In this sense the burden was on the defendants.”? 

Morgan v. Morse. 13 Gray. 150.— Action of contract for price of goods 
sold. The auditor to whom the cause was referred, reported for the 
plaintiff, who put the report before the jury, and rested. The defendant 
relied on evidence tending to contradict the report. edd, not error to 
instruct the jury “that the burden of proof was on the defendant to over- 
turn or control the reports.” Biglow, J., said: “‘ This mode of using the 
phrase, though somewhat loose and inaccurate, is quite common, and 
where not improperly applied to a case so as to confuse or mislead the 
jury, cannot be held to be a misdirection. Powers v. Russell, 13 Pick. 
76; Delano v. Bartlett, 6 Cush. 368. In this sense it was manifestly 
used in the present case. The attention of the court was not called to 
the distinction between that evidence which was sufficient to impeach 
and overcome a prima facze case, and that which was necessary to sus- 
tain the issue on the part of the plaintiff. No instruction was asked by 
the defendant upon this subject. It would have been more correct for 
the court to have instructed the jury that the report of the auditor in favor 
of the plaintiff was przma facze evidence, and sufficient to entitle him to 
a verdict, unless it was impeached and controlled by the evidence offered 
by the defendant. But we see no reason to believe that the instruction 
given was not properly understood, or that the defendant was in any way 
aggrieved thereby.” 

Lamb v. Camden & Amboy R. R. Co., 46 N. Y. 271; reversing 2 Daly, 
454. — Action against carriers for loss of goods. It appeared that the 
bill of lading exempted the defendant from liability for fire. The defend- 
ant proved loss by fire, but the court ruled that to go to the jury they 
must also disprove negligence. After they gave evidence for that pur- 





1 In this case, the plaintiff raised a legal presumption on which the court could not 
have given the case to the jury, had not the defendants given evidence to rebut the 
presumption. Theevidence which they gaveraised at best only a presumption of fact. 
The court therefore should give the question to the jury, and properly instructed them 
that the legal presumption bound the jury, unless the defendant had controverted it 
to their satisfaction ; and that if the question on the defendant’s evidence (as I under- 
stand the charge) rested in doubt, they must find for the plaintiff. This tends to sup- 
port the proposition that where the conflicting evidence ona question submitted to the 
jury consists of a presumption of law raised by the party having the burden of the 
issue, met only by a contradiction of the conclusion, or only by evidence sufficient to 
raise a presumption of fact, the jury may be instructed that the burden is on the de- 
fendant to establish his rebuttal of the adversary’s legal presumption, and that if he 
does not do so, the jury are bound by that legal presumption, 

2 Here the plaintiff by the report raised a presumption of law. The opposing evi- 
dence given by the defendant raised only a presumption of fact. The court properly 
instructed the jury that in the absence of evidence contrary to the conclusions of the 
report, they were bound by the presumption of law in its favor, and that the burden 
was on the defendant to contradict it. 
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pose, the court submitted the case to the jury, instructiug them in effect 
that the burden was on the defendant to show absence of negligence. 
Hfeld, error. The defendant was exonerated as carrier by the contract. 
Relieved of this responsibility, it was liable only as a bailee for hire, and 
the bailor in such case must show negligence. Grover, J., added: “It 
‘sometimes occurs, in the progress of a trial, that a party holding the 
affirmative of the issue, and consequently bound to prove it, introduces 
evidence which, uncontradicted, proves the fact alleged by him. It has, 
in such cases, frequently been said that the burden of proof was changed 
to the other side; but it was never intended thereby that the party 
bound to-prove the fact was relieved from this, and that the other party, 
to entitle him to a verdict, was required to satisfy the jury that the fact 
was not as alleged by his adversary. In such cases the party holding the 
affirmative is still bound to satisfy the jury that the fact was not as al- 
leged by his adversary. In such cases, the party holding the affirma- 
tive is still bound to satisfy the jury, affirmatively, of the truth of the 
fact alleged by him, or he is not entitled to a verdict. In the present 
case, to entitle the plaintiff to recover, he was bound to prove that the 
fire which consumed the cotton, resulted from the negligence of the 
defendant.’”” 

Caldwell v. N. J. Steamboat Co., 47 N. Y. 282; affirming 56 Barb. 
425.— Negligence, for injuring a passenger. ‘The plaintiff's evidence 
showed a case, which, under the rule as to carriers by steam, raised a 
Jegal presumption of negligence. The defendant’s evidence (which is 
indicated in the opinion of the court below) tended, without contradicting 
the plaintiff's evidence, to contradict the conclusion of negligence, by 
showing the care of the engineers. Ye/d, not error, in the course of 
charging the jury, to say that “the burden of disproving negligence.is on 
the defendant.” The court, per Church, C. J., said: “This was preceded 
by the remark that ‘the fact that the plaintiff was injured by the escape 
of steam from the boiler raises the presumption that the defendant was 
negligent.’ So that the jury must have understood the remark first 
quoted as referring to the burden cast upon the defendant by the plain- 
tiff’s evidence. In another part of the charge, as to negligence in the 
management of the boiler on the occasion of the accident, the judge said : 
‘The defendant must show there was not any negligence, otherwise it 
failed.’ But added: ‘The burden of proof relieving itself of the charge 
of negligence, after proof of the explosion, rests properly and justly 




















This case, though often cited for the proposition that the burden never shifs, 
really turned on the sufficiency of the defence to the action, considered as an action 
against carriers, and the necessity of the plaintiff’s proving negligence to sustain his 
case as an action against an ordinary bailee. There seems to be nothing in the decision 
inconsistent with the logical analysis of principles, nor with the cases stated below. 
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upon the defendant, because it must be presumed to have the means 
within its control of showing how its property was constructed and. 
managed.’ 

“This conveyed to the jury the correct rule, that the presumption aris- 
ing from the plaintiff’s proof, unless overthrown by the evidence produced. 
by the defendant, must prevail.” 

Seyboldt v. N. Y., Lake Erie, &c. R. R. Co., 95 N. Y. 568.— Negli- 
gence in the carriage of a passenger. The plaintiff gave evidence of 
circumstances of casualty, which under the rule as to carriers by steam 
raised a legal presumption of negligence, and these circumstances were 
not contradicted by the defendants’ evidence. The defendants proved. 
other circumstances relied on to show due care on their part. Ae/d, not 
error to refuse to charge that the burden was on the plaintiff. Ruger, 
C. J., said: “When this request was made, the evidence had clearly 
raised a presumption of negligence against the defendant, and the only 
question relating thereto which remained for the jury to consider was 
whether this presumption had been sufficiently negatived by the evidence 
introduced by the defendant. Under the authorities cited, it would not 
have been error even if the court had charged that the plaintiff had. 
established a Arima _facte case; and the burden of explaining the cause 
of the accident then rested upon the defendant.” 





1 This ruling is consonant with the logical principles I have above suggested. 
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THE LIABILITY OF THE MAKER OF A 
CHECK AFTER CERTIFICATION.} 


N the past five years a number of articles on the law of cer- 
tified checks have been printed in law periodicals. Among 
them are one by W. H. Bryant, in 27 American Law Register, 
N. S. 141, and one by W. F. Elliott, in 31 Central Law Journal, 
373. Besides these, there is an able discussion of the legal ques- 
tions involved, in the third edition of Morse on Banks and Banking, 
chapter xxx., printed in 1888; and in 1887 the important case of 
Born v. First National Bank of Indianapolis ? was decided. 

The conclusion reached in this case and by the above mentioned 
authors, that, if a check be certified at the instance of the maker, 
he is not discharged, appears to the present writer to be erroneous, 
The question is a narrow one, but of vital importance to the com- 
mercial world; and its solution should be placed, if possible, on 
broad and scientific principles of mercantile law, so that there may 
be no question as to its correctness. 

No one in giving a check, whether certified or not, makes any 
representation as to the solvency of the bank, and the only case in 
which the question of the liability of the maker of a certified 
check can arise is in the event of the bank’s insolvency. 

If a check were a bill of exchange, there would be no question 
as to the maker’s liability. But it is settled beyond all hope of 
dispute or shadow of controversy that a check, although anal- 
ogous in many respects to a bill of exchange, is not a bill of 
exchange. Indeed, after a careful investigation of the subject, 
it is said in Morse on Banks and Banking (3d ed.), § 380: 
“To our mind the differential traits decidedly preponderate ; and 
the more correct method is to treat the check as an altogether 
independent and distinct instrument from the bill of exchange.” 
Chancellor Kent has pointed out some of the differences, saying: 


“‘A check differs from a bill of exchange in several particulars. It 
has no days of grace, and requires no acceptance distinct from prompt 
payment. The drawer of a check is not a surety, but the principal 





This article was written before the case of Minot v. Russ, 31 N. E. Rep. 487, was 
_ decided. 3 123 Ind. 78. 
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debtor, as much as the maker of a promissory note. It is an absolute 
appropriation of so much money in the hands of the banker to the holder 
of the check, and there it ought to remain until called for, and the 
drawer has no reason to complain of delay, unless upon the inter: 
mediate failure of the banker. ’”* 

And Mr. Justice Story, delivering judgment in In the Matter of 
Brown, has expressed in the strongest terms his opinion that a 
check is not a bill of exchange, saying, — 

“T am aware that Mr. Justice Cowen, in his elaborate opinion in 
Harker v. Anderson,” has endeavored to support the opinion that a 
check is to be deemed, to all essential purposes, to be a bill of exchange, 
and, therefore, that all the rules applicable to the latter are of equal force 
in relation to the former. Notwithstanding the array of authorities, so 
fully and learnedly brought forth by him in support of that opinion, my 
own judgment is that they wholly fail of the purpose. It appears to me 
to’ be a struggle on the part of the learned judge to subject all the doc- 
trines, applicable to all negotiable instruments, to some common and 
uniform standard. I hope and trust that such an effort will never pre- 
vail. In my judgment, it is far better that the doctrines of commercial 
jurisprudence should, from time to time, adapt themselves to the common 
usages and practices and understanding of merchants, and vary with the 
varying courses of business, so as at once to subserve public convenience 
and to mould themselves into the common habits of social life, than to 
assume any artificial forms, or to regulate by any inflexible standard the 
whole operations of trade and commerce. As new instruments arise in 
the course of business, they should be construed so as to meet and ac- 
complish the very purposes for which they were designed by the parties, 
and not to defeat them. Checks are as well known now as bills of ex- 
change, as a class of distinct instruments in commercial negotiations, and 
he who seeks to make them identical in all respects with bills of ex- 
change may unintentionally be introducing an anomaly instead of sup- 
pressing one. Upon the whole, my judgment is precisely in coincidence 
with that of Mr. Chancellor Kent. ’” 

And again: ‘“ The distinguishing characteristics of checks, as contra- 
distinguished from bills of exchange, are (as it seems to me) that they are 
always drawn on a bank or banker; that they are payable immediately 
on presentment, without allowance of any days of grace; and that they . 
are never presentable for mere acceptance, but only for payment. 


To the same effect is Merchants’ Bank v. State Bank.® 





13 Kent, Com. (13th ed.) 104, #. * 2 Story, 512. 
221 Wend. 372. 5 10 Wall.604, 
32 Story, 502, 517, 518. 
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The following further differences between bills of exchange and 
checks have been adjudicated : — 

A bill of exchange must be duly presented to the drawee for 
payment, in order to hold the drawer, whereas the drawer of a 
check, even if it is not duly presented, is still liable on it, unless 
he has been prejudiced by the delay. 

A check was not within the first section of the Act of Congress 
of July 6, 1797, 1 U. S. Stat. 527, requiring bills and notes to be 
stamped.? 

At common law the oral acceptance of a bill of exchange was 
good,? but the oral acceptance of a check is not a certification.‘ 

The death of the drawer of a bill of exchange has no effect 
upon the duties, liabilities or rights of the other parties to it, but 
the death of the drawer of a check revokes it.® 

The purchaser of an overdue bill of exchange takes it subject 
to all equities. With regard to checks there is no such rule.® 

In London & County Banking Co. v. Groome,’ the plaintiff 
had received the check, eight days after its datefor collection. It 
was payable to bearer, and had been given to the plaintiff's de- 
positor, who had deposited it for collection in violation of an agree- 
ment to hold and use it only as collateral security. Thedefendant 
was the maker. 

Mr. Justice Field said, — 

“That the holder of an overdue bill or note payable at a fixed date 
(appearing of course upon it) is in the position suggested [subject to all 
equities] is established beyond all doubt; and the reason of the rule is, 
that inasmuch as these instruments are usually current only during the 
period before they become payable, and their negotiation after that 
period is out of the usual and ordinary course of dealing, that circum- 





? Robinson v. Hawksford, 9 Q. B. 52; Laws v. Rand, 3 C. B. N. S. 442; Keene v. 
Beard, 8 C. B. N, S. 372, 381; Kinyon v. Stanton, 44 Wis. 479. Note by Professor 
Ames to Robinson v, Hawksford, 2 Ames Bills and Notes, 729. 

* Conroy v. Warren, 3 Johns. Cas. 259. 

3 Pierce v. Kittredge, 115 Mass. 374. 

4 Morse v. Massachusetts National Bank, 1 Holmes, 209; Bank of Springfield z. 
First National Bank, 30 Mo, App. 271 ; Farmers’ and Traders’ Bank 9. Bank of Allen 
County, 12 S. W. Rep. 545; Espy v. Bank of Cincinnati, 18 Wall. 604, 620, 621 ; 2 
Ames Bills and Notes, 802, § I1. 

5 In re Mead, L. R. 15 Ch. D. 651; Jere Beak, L. R. 13 Eq. 489; Hewitt v Kaye, 
L. R. 6 Eq. 198; Tate v. Hilbert, 2 Ves. Jr, 111, 115, 118; s. c. 4 Bro, C, C. 286. 

6 London & County Banking Co. v. Groome, 8 Q. B, D, 288; Boehm v. Sterling, 
7 T. R. 423; Rothschild v. Corney, 9 B. & C. 388. 
7™8Q.B. D. 288. 
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stance is sufficient of itself to excite so much suspicion that, as a rule of 
law, the indorsee must take it on the credit of, and.can stand in no 


better position than, the indorser.' But with regard to checks no such 
rule has been laid down. ’” 


But the greatest difference between a check and a bill of ex- 
change lies in the fact that, when a bill of exchange is accepted 
by the drawee, the drawer is still secondarily liable ; whereas, if 
the payee or subsequent holder of a check presents it to the bank 
for certification, and it is certified, the maker is no longer liable at 
all. Certification of a check is, therefore, something different from 
and more than the acceptance of a bill of exchange. 

This is the rule of law in every jurisdiction where the question 
has arisen or been referred to.® 

In Metropolitan National Bank v. Jones, which is the latest case 
on the subject, the plaintiff brought an action on a check which 
had been given to it by the defendant, and of which the plaintiff 
had procured certification. Mr. Justice Bailey, delivering the 
opinion of the court, said, — 


“A check being payable immediately and on demand, the holder can 
only present it for payment, and the bank can fulfil its duty to its de- 
positor only by paying the amount demanded. ... It follows that there 
is no such thing as ‘acceptance’ of checks in the ordinary sense of the 
term, for ‘acceptance’ ordinarily implies that the drawer requests the 
drawee to pay the amount at a future day, and the drawee ‘ accepts’ to 
do so, thereby becoming principal debtor, and the drawer becoming his 
surety. .. . By certification, the bank enters into an absolute under- 
taking to pay the check when presented at any time within the period 
prescribed by the Statute of Limitations. The transaction, as between 





1 Brown v. Davies, 3 T. R. 80. 

28Q. B.D. 288, 292. 

8 In Warrensburg Co-operative Association v. Zoll, 83 Mo. 94, the check was pre- 
sented by the payee to the assignee of the bank, after the bank had closed its doors, 
and was “accepted,” It was, therefore, not. certified in the regular course of busi- 
ness, but was merely the allowance of a claim against the insolvent bank, since in 
Missouria check operatesas an assignment. State Savings Association v, Boatman’s 
Savings Bank, 11 Mo. App. 292. Consequently that case has nothing to do with 
certification. 

Boyd v. Nasmith, 17 Ontario, 40; First National Bank v. Leach, 52 N. Y. 350; | 
Essex County National Bank v. Bank of Montreal, 7 Biss, 193; French v, Irwin, 4 
Baxt. 401; National Commercial Bank v, Miller, 77 Ala, 168; First National Bank 
v. Whitman, 94 U. S. 343, 345; Born v. First National Bank of Indianapolis, 123 
Ind. 78, 79; Metropolitan National Bank v, Jones, 12 L. R, A. 492. 

412 L, R. N. 402. 
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the holder and the bank, is substantially the same in legal effect as 
though the holder had received payment and had deposited the money 
with the bank and received a certificate of deposit therefor. . . .. Another 
result of the transaction is that the bank thereby becomes entitled to, and 
if its business is properly conducted actually does, charge the amount of the 
check to the account of the drawer at the time of the certification; thus 
in reality appropriating to the payment of the check the necessary amount 
of the money on deposit to the credit of the drawer, precisely the same 
as though the check were paid. As between the bank and drawer, 
certification has the same effect as payment, the funds representing 
the amount of the check being just as effectually withdrawn from the 
control of the drawer. ... The question whether this change in the 
rights and relations of the parties should be held to discharge the drawer 
from further liability on the check has not, so far as we are aware, ever 
been before this court for decision; but the great weight of authority as 
found in the decisions of courts of other jurisdictions, and in the 
treatises of law writers of the greatest learning and ability, is in favor 
of the conclusion that the drawer is discharged. . . .” 

“It seems to us very clear, both upon principle and authority, that the 
plaintiffs in this case, by obtaining certification of their check, discharged 
the defendants from all liability thereon as drawers. ’”* 


In First National Bank v. Leach,’ where the plaintiff likewise 
sought to recover from the drawer of a check, which had been 
certified at the request of the plaintiff, Mr. Justice Peckham, in 
delivering the opinion of the Court, said, — 











“The theory of the law is that where a check is certified to be good 
‘by a bank, the amount thereof is then charged to the account of the 
drawer in the bank certificate account. Every well-regulated bank 
adopts this practice to protect itself. The reason therefor is so strong 
that the law presumes it is adopted by the banks... . 

F “It follows that after a check is certified, the drawer of the check 
cannot draw out the funds then in the bank necessary to meet the certi- 
fied check. That money is no longer his. 

“If he apprehended danger from the suspected failure of the bank, he 
could not draw out that money, because it had already been appropriated 
by means of the check thus certified; as to him, it was precisely as if 
the bank had paid the money upon that check, instead of making a 
certificate of its being good. ”* 





It is obvious, therefore, that the certification of a check is not 
in any way analogous to the acceptance of a bill of exchange, to 













8 52 N. Y. 350. 
4 52 N. Y. 351, 352. 


112 L. R, A. 494. 
212 L. R. A. 495. 
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which it has sometimes been loosely likened. Certification, in- 
stead of creating an additional obligation on the check itself, 
creates an entirely new instrument, superseding the check alto- 
gether, by reason of which the prior parties to the check are 
wholly discharged. 

It being established that, when the holder procures the certifica- 
tion of a check, the maker thereof is discharged, and the reason 
for the rule being that the maker has lost all control of his funds 
to the amount of the check, and the holder has obtained a new 
obligation that is inconsistent with the nature or purpose of a 
check, it is obvious that the reason applies with equal force to the 
case where the maker himself procures the certification before he 
delivers the check to the payee. The payee in such a case takes 
the check solely on the obligation of the bank. A certified cheek 
is in all cases a promissory note of the bank, and has ceased to be 
a check at all. In other words, a certified check is a substituted 
obligation, the result of a novation, by which the maker is dis- 
charged. The holder or payee impliedly says, “Give me the 
promise of the bank, and I will discharge you;” and the maker 
says to the bank, “ Promise the payee, and I will discharge you 
pro tanto.” The check is necessarily thereby extinguished. As 
has been said in numerous cases, a certified check is the same as 
a certificate of deposit, and it is nothing more. 

It seems, therefore, to be the settled law that, if the payee or 
any subsequent holder procures the certification, the maker is dis- 
charged. For those learned courts, which have held that if the 
maker procured the certification himself, he was not discharged, 
have admitted, when their attention was called to it, that if the 
payee had procured the certification, he would have discharged 
thereby the maker. Moreover, although the first cases on this 
subject arose in Illinois in 1866, — Bickford v. First National Bank 
of Chicago,! Rounds v. Smith,2— and were to the effect that 
the maker, where he had procured the certification himself, was 
not discharged, there is but one decision of any importance, 
Andrews v. German National Bank,’ that holds the same doctrine, 
until that of Born v. First National Bank of Indianapolis,‘ in 1887. 
The intervening decisions are Brown v. Leckie,® in 1867, Mutual 
National Bank v. Rotgé,® in 1876, and the ruling of Mr. Justice 





1 42 Ill. 238. 3 g Heisk. 211. 5 43 Ill. 497. 
2 42 Ill. 245. * 123 Ind. 78. § 28 La. An. 933. 
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Depue at nisz prius, in New York, Lake Erie, & Western R. R. 
v. Smith,! in 1881. Whereas in 1873, the Court of Appeals of 
New York held that the maker was discharged, when the payee 
procured the certification, in First National Bank v. Leach,? and 
there .Mr. Justice Peckham, delivering judgment, intimated the 
opinion that the maker would not be discharged, if he had pro- 
cured the certification himself. In 1874 French v. Irwin? was 
decided, in which the Court of Tennessee reached the same con- 
clusion as was reached in First National Bank v. Leach,* and 
in 1876 the Circuit Court of the United States for the District 
of Illinois decided a case in accordance with the same doctrine.® 
In the same year the Supreme Court of the United States stated 
the rule that the maker was discharged, if the certification were 
procured by the payee, as settled law, and intimated an opinion ° 
that there was in reality no difference between such a case and 
the case where the maker himself procured the certification.® 
In 1889 came the important case of Boyd v. Nasmith,’ and in 
1891 the still more important decision in Metropolitan National 
Bank v. Jones,’ in both of which it was held that the maker was 
discharged by the payee having procured the certification of the 
check. 

There are, however, seven jurisdictions, in which it has been 
ruled that the maker, having procured the certification, was not 
discharged ; and in New York a like opinion has been expressed, 
obiter, by an eminent judge.® 

But the reasons given for the conclusion reached in these cases 
are by no means satisfactory ; and a review of them will show, I 
think, that they have been placed on no tenable ground, on which 
to distinguish them from the cases, where the payee has procured 
the certification, and where it is universally held that the maker 
is discharged. 





14N. J. L. J. 34. 252 N. Y. 350. 34 Baxt. 401. 

#52 N. Y. 350. 

5 Essex County National Bank v, Bank of Montreal, 7 Biss. 193. 

6 First National Bank v, Whitman, 94 U. S. 343, 345. 

717 Ontario, 40. 

Sa. R.A. aoe. 

9 Bickford v. First National Bank of Chicago, 42 Ill. 238; Rounds v. Smith, 42 Il. ‘ 
245; Brown v. Leckie, 43 Ill. 497; Larsen v. Breene, 12 Col. 480; New York, Lake 
Erie, & Western R. R, v. Smith, 4 N. J. L. J. 34; Andrews v. German National 
Bank, 9 Heisk. 211 ; Cincinnati Oyster & Fish Co. v. National Lafayette Bank, 4 Oh. 
C, C. 135; Mutual National Bank v, Rotgé, 28 La. Ann. 933; First National Bank v, 
Leach, 52 N. Y. 350, 353; Born. First National Bank of Indianapolis, 123 Ind. 78. 
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The first of. these cases, in point of time, are those in Illinois. 
Bickford v. First National Bank of Chicago! was decided on the 
distinct grounds that a certified check was not money, —a propo- 
sition which no one will deny, — and that a check was like a bill of 
exchange. Mr. Justice Breese said: “The question is fairly pre- 
sented, whether the receipt of a certified check is of itself payment, 
or whether a check, upon being certified, ceases to be commercial 
paper and becomes money.” ” 

It is submitted that this is not the question at all. The ques- 
tion is whether, by the novation, the drawer is not discharged ; 
and it is again submitted, with all deference, that he is. 

Again, Mr. Justice Breese says,— 


“Tf, then, a check, certified or not, is like an inland bill of exchange, 
the drawer of this check, the appellant here, undertook on his part that 
the drawee, Conrad, should accept and pay, and Conrad so most em- 
phatically promised by certifying it; and as he did not pay, the drawer 
is answerable, he having due notice of the non-payment. . . . Although 
it be the fact that certified checks pass from hand to hand as cash, still 
they are not cash or currency in the legal sense of those terms, and they 
do not lose on that account any of their characteristics as bills of ex- 
change. . . . As the acceptance of a bill of exchange does not discharge 
the drawer, so neither should the acceptance of a check, manifested by 
the word ‘ good’ placed upon it by the bank, discharge the drawer.”® 


And, as is pointed out in Essex County National Bank v. Bank 
of Montreal,‘ this conclusion was also largely induced by the pe- 
culiar rule obtaining in Illinois, that a check operates as an assign- 
ment fro tanto of the maker’s funds in the bank.® Such a rule 
cannot be supported on principle, and is contrary to the weight of 
authority.® 

The other two Illinois cases and the case in Colorado’ simply 
follow this first Illinois decision, the reasoning of which has been 
entirely refuted by the recent case of Metropolitan National Bank 
v. Jones.® 

In Andrews v. German National Bank,°® a check is held to be in 
all things a bill of exchange, and certification to be only accept- 
ance. But this reasoning is inconsistent with the later case of 
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? 42 Ill. 238. 3 42 Ill. 243, 244. 

* 42 Ill. 240. 47 Biss, 193, 199. 

5 Munn. v. Burch, 25 IIl. 35. 

6 Carr v. National Security Bank, 107 Mass. 45. 

7 12 Col. 480. 812 L. R. A. 492. 9 9 Heisk, 211. 
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French v. Irwin,! in which it was held that the drawer was dis- 
charged by the certification of the check at the instance of the 
payee ; and the controlling reason for the decision, namely, that a 
check was we but a bill of exchange, has been shown to be 
erroneous. 

In Cincinnati a & Fish Co. v. National Lafayette Bank, 
Mr. Justice Smith said that certification is a means adopted “to 
satisfy those into whose hands it may come that the drawer has 
funds in the bank appropriated to the payment of the same... . 
In such case there is no arrangement between the holder of the 
check and the bank on which it was drawn, either express or im- 
plied, that he is to look to the bank alone. . . . The person so 
receiving it has an additional security for its payment.” ? 

And for these reasons the maker was held liable. . 

It is obvious that the learned judge did not rightly understand 
the operation of certification. He entirely lost sight of its real 
effect, and simply reached the conclusion by saying what a certified 
check was not. 

In the New Jersey and New York cases, above cited, so far as 
appears, they have no reasons for holding the maker liable. And 
in the brief report of the ruling at mzs¢ prius of Mr. Justice 
Depue,! it is extremely doubtful whether the certification of the 
_check was not procured by the payee, in which case there can 
be no doubt that the learned justice was mistaken as to the law. 
The words of the report are: “The check was given the agent 
of the company [the payee and plaintiff] in Newark, and was on 
the First National Bank. It was certified, and then, under the 
rules of the company, transmitted to them in New York.” 

In the Louisiana decision, sapra, the indorsers, who had procured 
the certification, were held liable because the learned court could 
think of no ground on which they could be discharged, and no 
prior cases are cited. 

In Born v. First National Bank of Indianapolis,® Mr. Justice 
Elliott, speaking for the Supreme Court of Indiana, said, — 

“We agree with the appellant’s counsel that the drawer of a check is. 
released, if the holder, instead of presenting it for payment himself, pro- 
cures it to be certified by the bank upon which it is drawn. If the holder 
elects to procure the certification of the check, it becomes in his hands. 








4 Baxt. 401. 34 Oh. C. C. 137 5 123 Ind. 78. 
24 Oh. C.C. 135. 44N.J.L. J. 34. 


























LIABILITY OF THE MAKER OF A CHECK. 147 


substantially a certificate of deposit. By his own act he makes the bank 
his debtor, and releases the drawer of the check. The reason for this 
rule is that the moment the check is certified the funds cease to be under 
the control of the original depositor, and pass under the control of the 
person who procures the certification of the check drawn in his favor.... 

“The principle which gives force and strength to the decisions referred 
to [z. e., when the holder procures the certification] fails entirely, when 
there is no act done by the holder of the check, save that of receiving 
it in the form in which it is presented, for the element which sustains 
those decisions is, that the holder, by procuring the certification of the 
check, after he becomes the owner, voluntarily makes the bank upon 
which it is drawn his debtor, thus releasing the drawer.” ? 


The above quotations from the opinion, and the additional propo- 
sition that certification is not an assurance that the bank is solvent, 
are the grounds upon which the case was decided. And in reach- 
ing the conclusion, the court were strongly impelled by the hallu- 
cination that they would be making a check equivalent to money, if 
they held that the drawer was discharged. Nosuggéstion is made 
of any legal difference between the case decided and the case, in 
which it is admitted that the drawer would be discharged, where 
the holder procures the certification himself. Of course, the latter 
is the stronger case, for there is an additional argument in reach- 
ing the conclusion than in the former case, in that the payee has 
done an act himself. But the legal effect of certification must be 
the same in all cases. In one instance, a certified check cannot 
be a new instrument substituted for the check, a promissory 
note of the bank, with all the legal results attending it, and in the 
other, the old obligation, an entirely different instrument, with 
the original rights and liabilities ; for on their face they are both 
the same instrument, a certified check, and it would be impossible 
for an indorsee to know what obligation he was buying. Unless 
there is some valid reason for making such a distinction, it clearly 
should be avoided ; for it would open the door to fraud, confusion 
and injustice. The indorsee of a check would be compelled to 
bring suit against the maker before he could ascertain what rights 
he had. 

Opposed to these seven jurisdictions is a dictum of the Supreme 
Court of the United States in First National Bank v. Whitman, 2 
where Mr. Justice Hunt, delivering judgment for the court, said: 





1 123 Ind. 79, 80. 794 U.S. 343. 
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“Whether this certificate be obtained by the drawer before the check 
is delivered, and is thus made an inducement to the payee to receive the 
same, or whether it is made upon the application of the payee for his 
security, is of no importance.” ? 

Without standing as sponsor to all the sentiments or lurid and 
bad English contained in a communication to the Central Law 
Journal relative to Born v. First National Bank of Indianapolis,? 
I quote the material part of it to show the strong feeling that 
exists that that case was wrongly decided : — 


“We think the reasons assigned in this opinion for this distinction are 
insufficient and untenable. The opinion is not in harmony with the 
doctrine of stare dectsts. It is true, as stated in the opinion, that pre- 
vious decisions on the questions may have been upon checks certified by 
the bank at the request of the holder, and not at the request of the 
drawee [payee]. But this makes no difference, so far as the law of the 
case is concerned, according to the reasoning of these prior adjudi- 
cated cases. These decisions, holding such checks to be payment, 
assign as a reason in justification of such holding that ‘the moment the 
check is certified, the funds cease to be under the control of the drawer, 
and pass under the control of the drawee [payee] thereof.’ Now, does 
not the reason assigned for the decisions upon such checks heretofore 
made apply with equal force, whether certified before or after delivery to 
the drawee [payee]? And does not the acceptor of a check thus cer- 
tified know, or is he not bound to know, that the law makes such a check 
payment because, according to judicial reasoning (Judge Elliott’s opinion 
excepted), the momentthe check is certified the funds cease to be under 
the control of the drawer, and pass under the control of the drawee 
[payee]? It should be the aim of the courts to adopt, so far as it can 
be done, a general rule to apply to all cases zz pard materia, instead of 
torturing the brain to hunt up some fancied distinction, and endeavor to 
support and sustain such distinction by specious and puerile reasoning. 
This judicial course may.give éc/a¢ to the writer of the opinion, by 
making it appear, to superficial observers only, that he has solved and 
set at rest an open question, but it destroys and mutilates the harmony 
of legal jurisprudence.” * 

It being established that in one case a certified check is not a 
check, but a promissory note of the bank, a certificate of deposit, 
and that all prior parties thereto are discharged, it must follow that 
there is the same result in every case of a certified check, unless 
the law is to revel in distinctions without differences, and in dis- 





* 94 U. S. 345. 2 123 Ind. 78. 3 31 Central Law Journal, 93. 
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tinctions which no court has yet been able to state ; and surely no 
banker would ever think of making a distinction. It is a mani- 
festly harsh and inequitable rule to compel the maker of a check 
to be liable on it, and yet to hold, as it must be held, in the light 
of the authorities, that he could not recover from the bank ; for it 
is universally held that the amount of a certified check has passed 
beyond the control of the depositor ; and consequently as to that 
amount the bank owes no duty to the depositor. If, therefore, the 
maker is held liable in either case, he is compelled to assume the 
risk of the bank’s insolvency, and yet has no power to protect him- 
self from that insolvency in the only way possible, namely, by 
a withdrawal of his deposit ; and therefore there should be some 
good and cogent legal reason to support sucha conclusion. Such 
a result most certainly would not be consonant with business 
usages or understanding, and would be contrary to every principle, 
both mercantile and equitable. 

In Essex County National Bank v. Bank of Montreal,? Judge 
Hopkins says,— 

“ By this act [certification] a new relation was created between the 
parties. The amount the check called for was withdrawn from the 
drawer’s account and control, and thereafter they had no right of action 
for it against the bank. The technical operation was a transfer to the 
holder of the check of the drawer’s funds and right of action for it 
against the bank. . . . It superseded the previous rights and obligations 
of the parties, and particularly of the drawers. Before that, the drawers 
could have stopped payment of the check or withdrawn the funds by 
other checks. After the certification, they had no control over the fund 
or action of the bank in reference to it, nor any right to sue the bank for 
it. Nor did the bank owe them any duty in relation to it. It no longer 
possessed the character of a check.” ° 

Moreover, if in one case the effect of certification is a novation, 
by which the maker is discharged, as it has been shown that it is 
by the settled law, the same effect must follow in the other case, 
since the act is the same, and the instrument is identical in every 
respect. It is impossible for the same act to have two legal con- 
sequences, or for negotiable instruments, ostensibly the same, to 


import different rights. 


Francis R. Jones. 





1 Freund v, Importers and Traders’ Bank, 76 N. Y. 352; Essex County National 
Bank v. Bank of Montreal, 7 Biss. 193. 

2 7 Biss. 193. 37 Biss. 193, 195, 196. 
20 
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Tue Law ScHoot.— Graduates of the School will be interested to 
know that Mr. John H. Arnold and his brother, Mr. George A. Arnold, 
begin this autumn their twenty-first year of service as Librarian and 
Assistant-Librarian respectively. When they took charge the condition 
of the library left a great deal to be desired. It is now, as most of 
our readers know, as perfectly adapted to its purpose, both in com- 
- pleteness of equipment and in convenience of use, as any library in the 
United States. This is not a small thing to say; for the demands made 
upon it are heavy in proportion to the importance of the part which is 
played under the Langdell system of teaching by the consultation of 
reported cases. To Mr. Arnold’s skilful and devoted service —in par- 
ticular to his unrivalled knowledge of legal bibliography and to his 
sagacity in the discovery and purchase of books—the School owes a 
debt which it is hard adequately to state. The Review can only express 
the hope that he may continue in his present position long enough to 
double it. 


It is worth noting in this connection that during the summer Mr. 
Arnold arranged abroad for the purchase of almost a complete set of 
English reports,— the third in the library. The other preparations for 
the increase in the number of students, outlined in the May number of 
the Review. have been made as planned. Exactly how great the in- 
crease will be, it is not possible yet to state; it will not be less, how- 
ever, than was estimated last spring. 


The new course in the New York Code of Civil Procedure, referred to. 
in May as a possibility, is an accomplished fact; the Faculty, in response 
to a numerously signed petition, having voted to establish it as an extra 
course, on the same footing as that on Massachusetts law. James Byrne, 
Esq., of New York, who graduated from Harvard College in 1877, and 
from the Law School (with very high rank) in 1882, has accepted the 
appointment as instructor. The lectures will be given on Saturday morn- 
ings, beginning January 1, and altogether will take as much time as a 
course running one hour a week for the entire year. 
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The very gratifying announcement has been made that the School will 
soon possess an oil portrait of Professor Langdell. Last winter the 
Council of the Law School Association:appointed a committee to raise 
funds for this purpose among both past and present members of the 
School. The response was exceedingly gratifying ; the artist, Mr. Fred- 
erick P. Vinton, of Boston, has already finished his work, and it is ex- 
pected that the formal presentation of the portrait will take place within 
a few weeks, 





THE IMPORTANCE OF “GENERAL USE” IN Patent Decisions. — The 
case of The Barbed Wire Patent, to appear in 143 U. S. 275, is one of 
exceptional value. The decision is not inconsistent with the cases which 
are near it in point of time, in which the grant of a patent was over- 
tuled by reason of want of novelty; but the rule which is laid down 
by Mr. Justice Brown certainly defeats the artificial conclusions which 
recent discussion has been supposed to support. 

The court goes back to the very beginning of the law. There was an 
organic provision whereby authors and inventors were to receive a reward, 
— the exclusive enjoyment for a limited period of their writings and dis- 
coveries. This provision was meant to give the author or inventor a 
privilege in return for what he gave the State. For a considerable period 
the true purpose of this provision was, as far as it related to the useful 
arts, perhaps too strongly emphasized. The elasticity of the statutes 
was overtaxed; with the result that the now settled principles concerning 
reissued patents were developed, and, as an incident, what may be desig- 
nated the doctrine of “the expected skill of the calling.” The rule 
affecting reissued patents was a logical evolution from what preceded it ; 
but, with the greatest respect, very little can be said to justify the doc- 
trine of “the expected skill of the calling.” According to this, the ex- 
amples illustrative of the state of the art or existing knowledge having 
been produced, the court, wholly unskilled in the art, proceeded to say 
whether the example which was the subject of the patent was within 
the intellectual grasp of a skilled operator in possession of all the fac- 
tors of knowledge. That some such criterion must necessarily be ap- 
plied in many cases is obvious; but the rule is none the less arbitrary, 
and therefore dangerous. 

In the case before us the court does not deal directly with questions 
relating to the “expected skill of the calling,” but leaves that hopeless 
chapter where it is. The syllogism of its argument is, (1) the organic 
law has offered a reward to the inventor; (2) the inventor is he who gives 
the public a new tool or formula (3) whether the tool or formula is new 
is a question of fact to be determined upon evidence ; (4) the most con- 
vincing evidence is the acceptance, indorsement, and use of the tool or 
formula by the public; and (5) the deductions from the act of the public 
cannot be displaced by testimony which leaves any room for reasonable 
doubt. 

The patent in question was sought to be invalidated on the ground that 
jit was wanting in novelty; and in support of this defence a great mass of 
evidence was produced. In his opinion, Mr. Justice Brown refers speci- 
fically to numerous instances in which devices very closely resembling 





1 Weare indebted to Rowland Cox, Esq., of New York for the following note on 
the case of The Barbed Wire Patent, 
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that of the patentee are shown and described, and after pointing out 
the technical differences, emphasizes the fact that the sales of the sub- 
ject of the patent indicated a phenomenal demand for it, while the de- 
mand for the old devices had been in each instance too small to be: worth 
consideration. 

“Under such circumstances, ”’ it is said, “‘ courts have never been reluc- 
tant to sustain a patent to the man who has taken the final step which has 
turned a failure into success. In the law of patents it is the last step 
that wins. . . . There was evidently, prior to Glidden’s application, more 
or less experimenting in a rude way. . . upon the subject of barb wires 
as applied to wire fences ; and we think that it is quite probable that coiled 
barbs were affixed to single wires before the Glidden application was 
made. We are not satisfied, however, that he was not the originator of 
the combination claimed by him. . . . It is possible that we are mistaken 
in this. But it was Glidden, beyond question, who first published this 
‘device, put it upon record, made use of it for a practical purpose, and 
gave it to the public, by whom it was eagerly seized upon, and spread 
until there is scarcely a cattle-raising district of the world in which it 
is not extensively employed. Under these circumstances, we think the 
doubts we entertain concerning the actual inventor of this device should 
be resolved in favor of the patentee. ” 

There can be no doubt about the significance of this generalization. 
It does not go beyond the requirements of the case; but the case was a 
marginal one, and for this reason the generalization is valuable. To 
defeat a meritorious patent there must be (1) “ kxowledge’’ and (2) 
“ existing knowledge.”’ ‘There must be in the past a thought which 
matches the thought of the patentee, and that thought must have taken 
root. The circumstance that the same concept may as a problem or 
conjecture for a limited period have occupied another mind, does not 
affect the right of the mind that solved the problem. It may even 
be that the solution itself took form in the mind which at an earlier 
date had the problem before it. But unless the solution was seen and 
understood to be a solution, the right of the patentee who published it 
and gave it place and certainity in the arts is unaffected. 

Mr. Justice Brown’s opinion may be said to be distinctly ethical in its 
nature. It construes the contract between the patentee and the public 
as it ought to be construed in a court of equity, and isin effect an an- 
nouncement that wherever the public have received the benefit which 
should be the foundation of a patent, the grant will, if possible, be held 
good. 





“ ACCEPTANCE’? UNDER THE STATUTE OF FRAUDS; THE LATE ENG- 
LIsH DOCTRINE SLIGHTLY SHAKEN. — The case of Zaylor v. Smith, 67 L. T. 
Rep. N. Ss. 39, gives some ground for hope that the doctrine put forth 
some fifteen years ago asa corollary to Morton v. Tibbett, — a doctrine as 
illogical in its origin as absurd in its result, —is held at its true worth by 
at least a part of the English judges. orton vy. Tibdet¢t decided merely 
that a resale of goods before receipt was evidence for the jury of such an 
acceptance as would satisfy the Statute of Frauds, though it would not 
cut off a right of action for inferiority to sample. Though there was 
nothing necessarily misleading in Lord Campbell’s language in that case, 
it was seized upon by the English judges as an excuse for satisfying their 
dislike for this section of the statute, by making this perfectly reasonable 
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decision serve as a pedestal to the paradoxical doctrine that rejection 
by itself could be evidence of acceptance. Thus acceptance came to mean 
some evidence that the defendant acknowledged the existence of some 
contract, in intended fulfilment of which the goods were shipped. ‘This 
notion got pretty well on its feet in A7zdd/ev. Gough, where the judges, in 
“a case that might have gone on a proper ground, took occasion to state, in 
the language of Lord Justice Brett, that “there was a sufficient accept- 
ance under the Statute of Frauds, although there was still a power of re-- 
jection.” This substitution of “ rejection” for “objection” took its full 
expression in Page v. Morgan. There, all that was done by the defendant 
was to have some of the bales of cotton hoisted into his loft for exami- 
nation, upon which they were promptly rejected. Lord Justices Brett, 
Baggallay, and Bowen found in this “an acceptance that could not have 
been made except upon the admission that there was a contract, and that 
the goods were sent in fulfilment of it. The defendant accepted the goods 
to see if they agreed with the sample,” which is a dealing with the goods 
involving the admission of a contract. 

The Court of Appeal now finds before them a case almost identical in 
its facts with Page v. Morgan. Receipt is fairly clear, and the only real 
difficulty arises on acceptance. The evidence of this was that the de- 
fendant, on receiving an advice note from the carrier that a certain num- 
ber of deals were at his door for him, examined them, and then wrote 
across the advice note, ‘ Refused. Not according to representation. J. 
Sir,” and returned it to the carrier. Eleven days later, after some 
correspondence between the carrier and the plaintiffs, the defendant. 
wrote the plaintiffs as follows: ‘‘ With reference to the deals now lying 
at Kenworthy’s, they are not according to representation, and much in-. 
ferior in quality to St. John’s spruce deals I have seen. I consider them 
1os. per standard below average value, and therefore cannot accept same. 
J. Smirx.” 

This was a much more conclusive acknowledgment of the existence of 
a contract than can be found in Page v. Morgan ; but Judge Wright, sitting 
without a jury, found that there was no acceptance, so that though the 
goods were according to sample, the plaintiff could not recover. The 
case went up on appeal, the main question being whether the judge below 
was wrong on the question of acceptance. Of course, in supporting his 
decision, the court is able to distinguish the actual decision in Page v. 
Morgan, as the question was merely whether there was evidence of ac- 
ceptance to go to the jury. The language, however, is sufficiently unen- 
thusiastic. Receipt is not enough, Lord Herschell says. ‘That has 
been held in several cases of long standing, which have not been over- 
ruled by the subsequent cases, although the latter, no doubt, contain 
some dicta which may not be consistent with former cases... . What 
the exact meaning is of the word ‘acceptance’ in the statute it is not 
necessary now to determine, nor has it ever been determined.” 

Though Lord Herschell states that he is only deciding that he cannot 
say the judge below was wrong, he does give his opinion on the facts: 
“The mere inspection of these goods by the defendant on the two occa- 
sions I have referred to, did not amount to an acceptance, even when 
accompanied by such delay as there was in communicating with the 
vendors.” 

Lord Herschell understands the feeling that has led the judges into 
this absurdity, and seems to sympathize with their dislike of the famous 
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section ; but he does not feel their way of showing their disapproval to be 
either honest or advisable. ‘If I could come to such a conclusion,” he 
says, “I should not be indisposed to arrive at it, because where there is 
a contract one does not like to allow it to be repudiated. But I think 
that even greater hardship would be the result by frittering away thee 
effect of the statute by nice distinctions.” 

Lord Justice Lindley distinguishes Morton v. 7ibde¢t without trouble, 
remarking that about that case he says “ nothing, except that I accept it. 
I think it plain that there is no acceptance at all. It is paradoxical to 
say that when a man sees a thing and rejects it he accepts it.” 

Of course this is careful language, but it seems sufficient to warrant 
a hope that as the unworthy ancestry of the doctrine is now distinctly 
seen, and its sophistry appreciated, the notion may soon be tested in the 
House of Lords, and either laid to rest forever, or made unimportant by 
the repeal of the obnoxious provision. 





THE MEANING OF “ PENAL” IN INTERNATIONAL Law.— The case of 
Huntington vy. Atrill, 8 Times L. R. 341, decided this spring in the Privy 
Council, is an important addition to a difficult and somewhat confused 
branch of International Law. ‘The only case quoted as directly in point 
1s a proceeding in equity between the same parties in Maryland in 1889 
(7o Md. 191). A New York statute provides that if any certificate or 
report made, or public notice given, by the officers of a certain corpora- 
tion be false in any material representation, “all the officers who shall 
have signed the same shall be jointly and severally liable for all the debts 
of the corporation contracted while they are officers thereof.” The dam- 
ages sought for false representation under this statute in these two cases 
was over $100,000. The defence was that as the clause was penal, a rule 
of international law forbade recovery in a foreign jurisdiction. That the 
courts of one State will not enforce the penal code of another is not dis- 
puted, and the only important controversy is on the meaning of the word 
“penal.” The Maryland court decided, by five judges against two, that 
there could be no recovery. Their atgument was that the clause does not 
give mere compensation for injury to the individuals injured, but gives 
compensation to all the subscribers, whether affected or not by the mis- 
representation, and that to the full extent of their claim, as soon as it is 
shown that any offence of the kind forbidden has been committed. “It 
is extremely difficult to conceive that the statute was not intended to pro- 
vide a punishment for the obnoxious acts. The payment ofa sum of 
money, which a party would not otherwise be obliged to pay, is no less a 
punishment because it is inflicted through the medium of a civil suit in- 
stead of a criminal prosecution.” This last point is supported at some 
length by the learned judge, though the dissenters accept it freely. They 
also agree with Judge Bryan that his numerous quotations prove that in 
construing statutes ‘‘penal” is often used as equivalent to punitive, in 
distinction from compensatory. What they do is to supplement his quo- 
tations with others bringing out a meaning equally well defined, which 
they hold to be the proper one as applied to the rule of international law 
under discussion. In this sense, says Judge Stone, for the dissent, the | 
word “ penal” is used only where the action is not for a private injury, but 
inthe name of the State fur the violation of her laws. He finds a satisfac- 
tory statement in the case of W7sconsinv. Pelican Insurance Co.,127 US. 
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265, where Judge Gray says: “The rule that the courts of no country 
execute the penal laws of another,’ applies not only to prosecutions and 
sentences for crimes and misdemeanors, but to all writs in favor of the 
State for the recovery of pecuniary penalties for any violation of statutes 
for the protection of its revenue or other municipal laws, and to all judg- 
ments for such penalties.” And he takes this with a negative, z. ¢., that 
the rule extends no further. To his mind, “penal” here is synonymous 
with the proper meaning of “criminal ;” that is, covering breaches of 
duty which confer no rights on individuals, and of which the State 
alone has cognizance. 

The Privy Council unanimously accept the reasoning of the dissenting 
Maryland judges, though the Court of Appeal, from which the case was 
appealed, had been equally divided. They go over with care the few 
cases in which the language seems against their decision, and point out 
clearly that the Maryland decision—the only one directly in point — 
is based on a failure to distinguish the two meanings of the word 
“penal.” Lord Watson, who delivered the opinion, states that their 
lordships had already intimated that the term was inadequate, having a 
perfectly proper sense in which it fails to mark entirely that distinction 
between civil rights and criminal wrongs which is the very essence of the 
international rule. Though there is a little direct authority on the point, 
it would seem that the English decision must be everywhere accepted ; 
and thus one more of the ghosts born of carelessness in the use of the words 
be laid at rest. 
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AGENCY — VICE-PRINCIPAL — MASTER AND SERVANT.— In Indiana, a baggage-mas- 
ter ona railroad train is considered a fellow-servant with the conductor of another 
train, through whose negligence a collision occurs. Kerlin v. Chicago, P. & St. L. R. 
Co, et al., 50 Fed, Rep. 185 (Ind.). 

A brakeman on one train is a co-servant of the conductor and engineer of another 
train, and if killed in a collision caused entirely by the negligence of the latter, the 
company is not liable. Baltimore & O. R. Co. v. Andrews, 50 Fed. Rep. 728 (Ohio). 

Railroad Co. v. Ross, 112 U.S. 377, is distinguished in both of the above cases; in 
the former one, Judge Baker, in speaking of the Ross case, says, “ It reaches the border- 
line, and ought not to be held to be controlling, except in cases presenting the same 
facts.” 

ASSUMPSIT —IMPLIED PROMISE TO PAY FOR USE OF PROPERTY.— Where the 
owner of premises has put in a telephone under a contract with the company to pay a 
stated sum each month for a period not expired, the occupant of the premises who 
uses the telephone is liable upon an implied promise to repay theowner. MMcSorley v. 
Faulkner, 18 N. Y. Supp. 460 (Common Pleas of N. Y. City and County). 

This holds that a promise will be implied to pay for the use of another’s property, 
although such use causes no loss tothe owner. It seems contrary to Phillips v. Hom- 
fray, 24 Ch. Div. 439, 461-463, in which case it was held that where one had carried + 
coals from his mines through passages under the plaintiff’s farm, no action in the 
nature of contract would lie against him or his executor. ; 

ATTACHMENT — RIGHTS OF JoINT DEBTOR, — Plaintiff was jointly indebted to a 
third person under a mortgage and lien on certain property to secure payment of 
ajoint debt. He sold out his interest to his co-debtor, under an agreement that the 
co-debtor should pay all outstanding obligations. Plaintiff then paid the debt secured 
by the mortgage, taking an assignment thereof, and attached the property covered by 
the mortgage. Ae/d, that he acquired no rights thereby which he could enforce in an 
action to try title against a claimant of the property. <Adison v. Patterson, 11 So. 
Rep. (194 Ala.), 
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BAILMENT — ACTION BY BAILEE, — A is in possession of B’s horse to sell the same, 
“with permission to use until the sale is made, By the negligence of the defendant 
company the horse is frightened and injured while being driven by A’s servant. Held, 
that A., the bailee, being under no liability to the bailor for the injyry to the shorse, 
could not recover, Claridge v. So. Staffordshire 7ramway Co, [1892],1 Q. B. 422 (Eng,). 
This case is opposed to what is the established American and what has been under- 
stood hitherto to be the established English doctrine. Sedgwick on Damages, 8th ed. 
§§ 76-78, and cases there cited ; Holmes on the Common Law, pp. 173— 175 ; Suéton v. 
Buck, 2 Taunt. 302 (1810); Burton v. Hughes, 2 Bing. 173°(1824). 

The disputed point has been whether the bailor might also have an action in any form, 
Totan v. Cross, 2 Camp. 464 (1810) ; Nichols v. Bastard, 2 C.M. & R.659 (1835) ; Mardus 
v. Williams, 4 Exch. 339 (1849) ; but the right of action in the bailor has not been held 
to limit in any way the'right of the bailee to sue, and (the bailor not having already 
sued), to recover full damages. Sutton v. Buck; Burton v. Hughes; Nichols v. Bastard 
at p. 660 (semble); Mardus v, Williams at p. 344 (semble) supra, 

BILLs AND NoTEs — FoRGERY — DRAWER’s RIGHTS.— Defendant bank discounted 
a forged draft, and indorsed it to A for collection. A presented it to plaintiff bank, the - 
drawee, which paid it, and defendant received the money. Ae/d, that the plaintiff . 
could recover the moMey paid as the defendant, by its indorsement, gave the paper 
an appearance of genuineness which would put the plaintiff off its guard in paying. 
First Nat, Bank of C. v. Ind, Nat, Bank, 30 N. E. Rep. 808 (Ind.), 

This decision of the Appellate Court of Indiana is in direct opposition to well estab- 
lished authority; cf. Ames, The Doctrine of Price v. Meal, 4 Harvard Law Rev. 297. 

CONSPIRACY — CONTRACT IN RESTRAINT OF TRADE, — /e/d, in affirmance of the 
opinion of Lord Coleridge in 21 Q. B. D. 544, and of the majority opinion of the Court 
of Appeal in 23 Q. B. D. 598 (Lord Esher dissenting), that a combination of steam- 
ship companies, formed for the purpose of getting a monopoly of the China tea trade, 
was not illegal as in restraint of trade. //e/d also, that there was no liability to the 
plaintiffs for malicious conspiracy, although the means employed by the defendants in 
carrying out their purposes were (1) the exclusjon of the plaintiffs from the combina- 
tion ; (2) an offer of a rebate to shippers on condition that they would not deal with the 
plaintiffs, but exclusively with defendants ; (3) the sending of special ships to the plain- 
tiffs’ port of shipment in order by competition to deprive the plaintiffs’ vessels of 
profitable freight; (4) the offer at the plaintiffs’ port of shipment of freights at a rate 
which would not repay a shipowner for his adventure, in order to sweat freights and 
frighten the plaintiffs from the field; (5) warnings to shipping agents that if they 
shipped by plaintiffs’ vessels, they, the defendants, would have no dealings with them. 
Mogul S. S. Co. v. McGregor, Gow, & Co, [1892], A. C. (Eng.). 

On point of restraint of trade, compare Morris Run Coal Co. v. Barley Coal Co., 658 
Penn. 173, and People v. North Kiver Sugar Refining Co.,61 N. Y.Sup. C’t, 354, showing 
a contrary American tendency. 

On the second point this case shows the line beyond which the English Courts will 
not go in actions for malicious injpry. No injury will be deemed malicious which is 
caused in the course of trade by competition. however fierce, although the plaintiff’s 
competitors are acting in combination. See Bowen, J., pp, 613-14, in 23 Q. B. D. Cf. 
dissenting opinion of Lord Esher at p. 609 in 27Q. B.D, Cf. also Walker v. Cronin, 
107 Mass. 555; Daly v. Winfree,16 S. W. Rep. 111. 

CONSTITUTIONAL LAW — ANTI-TRuCK Law. — An Act made it unlawful for any 
person, etc., engaged in manufacturing or mining business in the State to be interested 
directly or indirectly in keeping a truck store or any store for furnishing supplies, tools, 
etc., to the employees while engaged in manufacturing or mining. A penalty was im- 
posed for a breach of this law; but no similar restrictions were imposed on employers 
engaged in other kinds of business. e/d, that the Act was unconstitutional, as it de- 
prived persons of property rights without due process of law. /rorer v. People, 31 N. 
E. Rep. 395 (Ill.). 

The Supreme Court of Illinois here adds its weight to the decisions in Pennsylvania, 
West Virginia, and Massachusetts declaring unconstitutional legislative restrictions on 
the contracts or other business relations of particular classes of employers and em- 
ployees. Cf. Godcharles vy. Wyeman, 113 Pa. St. 431; State v. Goodwill, 33 W. Va.,179; 
State v. Fire Cyeck etc., Coal Co., 33 W. Va. 188; Cow v. Perry, 28 N.E. Rep. 1126 
(Mass.). See~also Millet vy. People, 117 Ill. 294, and People v. Gilson, 117 N. Y. 389. 

CONSTIFUTIONAL LAw— INTERSTATE COMMERCE — CARRIERS OF PASSENGERS OF 
DIFFERFNT Races.—A State statute requiring cfficers of railroad companies to 
assign passengers to coaches or compartments set aside for the use of the race to which 
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they belong, is a regulation of commerce, which though valid as applied to domestic 
passengers is unconstitutional as applied to interstate passengers, being in violation of 
the exclusive right vested in Congress to regulate commerce between the States. State 
v. Hicks, 44 La. Ann., 11 So. Rep. 74. 


CONSTITUTIONAL LAw — INTERSTATE COMMERCE. — St. 1891, c. 58, forbids the 
manufacture or sale or offering for sale of any article in imitation of yellow butter, and 
provides that the Act shall not be construed as forbidding the manufacture or sale of 
oleomargarine in a distinct form such as will advise the consumer of its real character. 
Held, that this Act prohibits only deception in the sale of oleomargarine for butter, not 
commerce in it, and although it prevents sales of colored oleomargarine even when 
brought in original packages from other States, it is a valid police regulation, and not 
an unconstitutional interference with interstate commerce. Com. v. Huntley, 30 N. E. 
Rep. 1127 (Mass.). The court cites and agrees fully with the doctrine of Leisy v. 
Hardin, 135 W.S. 100. 

CONSTITUTIONAL LAw — POWER TO PUNISH FOR CONTEMPT. — An Act creating a 
board of tax commissioners, with power to summon and examine witnesses, gave such 
board power to fine and imprison for contempt. Ae/d, that this power violated Const. 
art. 3, § 1, since the board is a part of the State executive department, and the courts 
alone have power to punish for contempt. Langendberg, Sheriff, v. Decker, 31 N. E. 
Rep. 190 (Ind.). 

CONTRACT — OFFER OF REWARD. — The proprietors of a patent medicine offered a 
reward of £100 to anyone who should contract influenza after using the medicine 
according to directions. Held, that there was a valid contract between the company 
and a person who fulfilled all the conditions, with knowledge of the offer. Carii/ v. 
The Carbolic Smoke Ball Co., [1892] 2 Q. B. 484. 

The point is quite a novel oné, and the decision seems sound. 

CORPORATIONS — PREFERENCE. — He/d, that an insolvent corporation cannot prefer 
the debts of a member of its governing board. Corey et al. v. Wadsworth, 11 So. Rep. 
350 (Ala.). Corrugating Co. v. Thatcher, 6 So. Rep. 366, 87 Ala. 458, overruled. 

DowER— WIpDow’s RIGHTS IN UNOPENED MineEs.—A grant of dower in lands of 
her deceased husband, valuable solely as mineral lands, includes their use, and entitles 
the widow to the proceeds of mining leases thereof, though the mines were not opened 
before her husband’s death. Seager v. McCabe, 52 N. W. Rep. 299 ( Mich. ). 

This is a well-considered departure from the common law and from the text-books 
(Washb. Real Prop. 166), but it carries out the tendency of American courts, spoken 


> of in Gaines v. Mining Co., 33 N. J. Eq. 603; though the precise point as to unopened 


mines has not arisen here before. 

ELECTIONS — PRINTED BALLOTS— WRITTEN ALTERATIONS. — A Louisiana statute 
directs “that all the names of persons voted for shall be printed on one ticket, or ballot, 
of white paper, of uniform size and quality, to be furnished by the secretary of state.” 
Held, that the name of a candidate written on the face of an election ticket in place of 
the name of another candidate printed on the ticket should not be counted in ascertain- 
ing the result of the election. State ex rel. Mize v. McElroy, Returning Officer, 11 So. 
Rep. 133 ( La.). 

The court say that constitutional and statutory provisions for the conduct of elec- 
tions are either mandatory or directory; and a violation of mandatory provisions 
will avoid the elections, without regard to the nature of the person guilty of the viola- 
tion, and without reference to the result. 6 Amer. and Eng. Enc. Law, p. 325. 

Equity — COvENANT BY LESSOR — SPECIFIC PERFORMANCE — INJUNCTION. — The 
defendant lessors covenanted with the plaintiff lessee of a flat to provide a porter resi- 
dent in the building, to be constantly in attendance within, in person or by some trust- 
worthy assistant. The lessors appointed a cook to reside on the premises, and permitted 
him to carry on his business as cook at another place, and delegate his duties as porter to 
boys and charwomen. Plaintiff prays for (1) an injunction to restrain defendant from 
employing as porter any person who was not resident and constantly in attendance, and 
able and willing to act as the servant of the plaintiff according to the agreement ; 
(2) specific performance of the agreement to appoint a resident porter in charge of the 
block ; (3) damages. 

A. L. Smith, J.: “I will grant an injunction, or decree specific performance of the 
covenant, if that is the more appropriate course.” Ryan v. M. T. W. Chambers Ass'n, 
[ 1892 ] 1 Ch. 472 ( Eng.). 

Quere whether the covenant in this case was a fit subject for specific performance. 
Although the court might decree that the lessor should appoint a competent porter, the 

21 
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right to remove the porter at pleasure was expressly reserved to the lessor by the con- 
tract, and the court could hardly undertake to inquire inta,the merits and demerits of 
each successive porter. If by affirmative decree specific performance could not be 
given, the court should not have granted an injunction. There was no negative cove- 
nant, and an injunction against the breach of an affirmative covenant, which the court 
acknowledges it cannot enforce specifically, presents the same difficulties as specific 
enforcement, being a mere subterfuge to wipe out the necessary and well-recognized 
distinction between covenants ‘which are in their nature enforceable and those which 
are not. See Yohnson v. Shrewsbury & Birmingham k’y Co., 3 De Gex, M. & G. 913, 
at pp. 930-932; Whitford Chemical Co. v. Hardman, [1891] 2 Ch. 416. 


EXTRADITION — INTERSTATE. — A person brought from one State into another upon 
a criminal charge named in the extradition proceedings becomes subject to the jurisdic- 
tion of the courts of the State to which he is brought, and he may be discharged and 
rearrested upon a different charge. People v. Cross, 19 N. Y. Supp. 271 (Sup. Ct.). 

The authorities are in conflict, as the court shows. A different rule prevails in cases 
of international extradition. U. S. v. Rauscher, 119 U. S. 407. 


HUSBAND AND WIFE— ADVERSE POSSESSION OF — By Wire. — Defendant, 
under a void decree of divorce and a partition of proptrty incident thereto, occupied 
for the period of limitation a certain lot of land formerly belonging to her husband, 
claiming it as her own. //e/d, in an action by the grantee of defendant’s husband, that 
defendant could set up, as against her husband and those claiming under him, the de- 
fence of adverse possession. Warr v. Houeck, 29 Pac. Rep. 1117 (Utah). 

The Utah Married Woman’s Statute is in the common form, merely providing that 
“either spouse may sue or be sued,” etc. This decision, implying that the husband 
had had a right either of action or of entry against the wife, is contrary to the weight of 
authority; such statutes being in general strictly construed as regards the rights of 
husband and wife against each other. 


INJUNCTION — ERECTING STATUE — RIGHT TO PRIvAcY.—A person may enjoin 
the making and placing on exhibition of a statue of a dead relative, unless such relative 
was a public character. Schuyer v. Curtis, 19 N. Y. Supp. 264 (Sup. Ct.). 

This affirms the decision commented upon in 5 Harv. Law Rev. 148. 


INTERSTATE COMMERCE ACT— DISCRIMINATION. — The issuance of “party rate” 
tickets, each good for a party of ten or more persons, at the rate of two cents per mile, 
while single passengers are charged three cents, is neither an unjust discrimination nor 
an undue or unreasonable preference or advantage within the meaning of the Interstate 
Commerce Act, when such tickets are offered to the public generally. Brown, J., says: 
“It was not intended [in passing the Act] to ignore the principle that one can sell at 
wholesale cheaper than at retail.” Jnterstate Commerce Commission v. Baltimore & 
O. R. Co., 12 Sup. Ct. Rep. 845. 

REAL PROPERTY—RIPARIAN RIGHTS.— A fresh water stream at low tide ran 
through a tidal channel from which the tide wholly ebbed. He/d, that the boundary 
of this stream was not “low water mark” in the meaning of the colony ordinances of 
1641, 1647; and such channel was not the boundary to the land of the adjoining proprie- 
tors. Field, C. J., Knowlton and Lathrop, J. J.,dissent. Tappan v. Boston Water Power 
Co., 31 N. E. Rep. 703 ( Mass. ). 

REAL PROPERTY — EASEMENTS — LATERAL Support. — Defendant, preparing to lay 
a foundation, dug a trench on his own land, adjoining plaintiff’s land, thereby causing 
plaintiff’s building to fall. In suit for damages, plaintiff alleged a want of proper 
care on defendant’s part, in that he did not dig the trench in sections, though that 
would have added to the expense. /Ve/u, that plaintiff could recover if the fall of 
the building was caused by a want of ordinary care on defendant’s part. 

Sherwood, C. J., dissented, on the ground that the right to lateral support isa right to 
support of the land only; it being shown here that the land would not have fallen had 
.no building been on it, there should be no recovery. Larson v. Metrop. St. Ry. Co., 19 
S. W. Rep. 416 (Mo.). 

It is submitted that the dissenting judge is right. The general American rule is to 
callow damages only for the injury to the land, and that only when the land in its 
natural state would have fallen. See 2 Washburn Real Prop. (5 ed.) pp. 380-382. 

STATUTE OF FRAUD— TRANSFER OF PRE-EMPTION CLAIM.— Defendant, having 
applied for the pre-emption of certain land, orally sold the pre-emption to L, who sold 
to plaintiff, part of the purchase-money only being paid down, remainder to be paid 
when the deed was made out. Plaintiff now offers to complete the payments, and 
demands .aconveyance; he has occupied and improved the land. /e/d, in answer to 
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the defence of the “ Statute of Frauds,” that a deed in writing is not essential to the 
transfer of a pre-emption claim, A verbal sale to one who immediately occupies, is 
sufficient. Hickman v. Withers,19 S. W. Rep. 138 (Texas). 
The court follows 10 Tex. 455, but, it is submitted, should have decided contra. The 
pre-emption claim is an interest in land, and, as such, within the terms of the_statute. 
STATUTE OF LIMITATIONS— CONSTRUCTION. — Under a Minnesota Statute (Gen. 
St. 1878, c. 66, § 16) providing that “ when a cause of action has arisen in a State or 
‘Territory out of this State, and by the laws thereof an action thereon cannot there be 
maintained by reason of the lapse of time, an action thereon cannot be maintained in 
this State,” — held, that though the cause of action arose in Wisconsin, yet since it sub- 
sequently came under the law of Iowa and continued long enough to be a bar under the 
Iowa statute, it is a bar in Minnesota; although in Wisconsin, where the cause of 
action first arose, the operation of the statute would have been suspended by reason of 
defendant’s absence from the jurisdiction. Luce v. Clarke, §1 N. W. Rep. 1162 (Minn.) 
Osgood vy. Artt, 10 Fed. Rep. 365 (Ill.),— the only other case on the point, — accord. 
Tax SALE— REDEMPTION — EXTENDING TIME— CONTRACT OF PURCHASER. — 
‘The right of a purchaser other than a State, or some governmental agency acting as 
such, at a sale of lands for taxes under a statute which provides that the purchaser or 
his assignee shall have a conveyance of the land unless the land shall be redeemed 
within one year next succeeding the sale, is a contract right; and a statute passed sub- 
sequent to such sale, which proposes to extend the period allowed by the former Act for 
redeeming the land from the sale, is a violation of the contract, and hence of no effect 
as to such purchaser or his assignee. A/ui/ v. State ex rel. Rollins, 11 So. Rep. 97 (Fla.). 
The court approve Cooley’s criticism on Gault’s Appeal, 33 Pa. St. 94, where it was 
held that, the time for redemption might be extended from one to two years, the rea- 
soning being based on the liberal construction to be put upon redemption laws. See 
Cooley’s Constitutional Limitations, p. 291, and Cooley on Taxation (2d ed.), pp. 544, 545+ 


Torts — NEGLIGENCE. — A, a manufacturer of goods not ordinarily of a dangerous 
nature, put on the market for use a step-ladder. At time of sale, neither he nor the 
vendee knew or could know it was in fact negligently made. /e/d, that B, a servant of 
a subsequent vendee, having no contract relation with A, could recover for injury from 
using it. Schubert v. F. R. Clarke Co.,51 N. W. Rep, 1103 (Minn). 

This applies to the full the principle laid down by Brett, M. R., announced in Heaven 
v, Pender, L. R. 11 Q. B. Div. 503. 

TRUSTS — FOLLOWING PROCEEDS OF PARTNERSHIP MONEY. — A partner insured 
his life for his wife’s benefit, and paid the premiums with money improperly taken 
from partnership funds. Hed, the wife’s insurable interest in her husband’s life is her 
own property, so that the proceeds of the policy are not solely the result of partner- 
ship money, and cannot be impressed with a trust, but only with a lien for the amount 
of the premiums and interest. Holmes v. Gilman, 19 N. Y. Supp. 151 (Sup. Ct.), 
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SELECT CASES ON EVIDENCE AT THE ComMoN Law. WrrtH Nores. By 
James Bradley Thayer. Cambridge: Charles W. Sever, 1892. pp. 1229. 

The aim of the author has been chiefly to prepare a book for the use 
of students. We have no hesitation in giving the work our hearty appro- 
val. The first chapter contains a short sketch of the jury, its duties, 
and mode of proceeding in early times. It contains also the leading 
cases on topics which, although strictly not a part of the law of evidence, 
are usually so treated ; for example, the burden of proof, presumptions, 
and the respective provinces of the court and the jury. The next three 
chapters are devoted to the rules on which evidence is excluded. The 
fifth and last chapter takes up the subject of witnesses, their competency, 
privilege, and finally the method of examination. As all the leading cases 
on the various subjects are systematically arranged, the book will be 
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of great use to practising lawyers as well as to students. The ab- 
sence of head-notes to the cases may be a drawback in the eyes 
of the former; but such an omission is necessary to insure a careful 
study of the cases in class, and it is for use in class that the book was 
written. It is most admirably adapted to this special purpose. For the 
greater part, Professor Gray’s “Cases on Property’ have been taken as 
the model in type, binding, and general appearance; but by having 
special paper made, Professor Thayer has been enabled to compress into 
a single serviceable volume far more pages. From the Law School 
point of view, he is entitled to more gratitude than men in future classes. 
will be likely to realize ; and this will probably not be confined to Cam- 
bridge, for the book is already announced as required for the course in 
Evidence at Columbia. J. M. N. 





Tue Law or Contracts IN REsTRAINT OF TRADE. By George Stuart 
Patterson, Fellow in the Department of Law of the University of Pennsyl- 
vania. Philadelphia: University of Pennsylvania Press, 1891. pp. 70. 

- This useful little monograph is uniform in make up with “The Federal 
Power over Commerce,” by Mr. W. D. Lewis, issued from the same Press, 
which the Review had occasion last spring to praise very highly. Like 
his associate, Mr. Patterson has done a scholarly piece of work, and has 
rendered the profession a service by bringing together, mainly in chrono- 
logical order, all the reported cases on this extremely important and 
growing subject. If one were to criticise him, one would suggest that a 
little more pains might have been well spent upon his English, and that 
upon a topic so unsettled he could profitably have gone further in the 
direction of systematic criticism. He has given us a good, but not in the 
least a brilliant, piece of work. P. S. A. 





BALLARDS’ ANNUAL ON THE LAW OF REAL PROPERTY, vol. i., 1892. 
By T. E. and Emerson E. Ballard. One volume. pp. 827. Crawfords- 
ville, Ind. : Ballard & Ballard, 1892. 

“The Annual” is not of the fish nor flesh nor fowl of legal literature. 
Something more than a digest, something less than a treatise, some- 
what composed of reprints of cases, its purpose is each year to note and 
comment on the changes in the law of real property made by the three 
thousand cases (p. 7) annually decided on this subject by the courts of 
last resort, State and Federal. 

The reports fill four fifths of the volume. The annotations, neither 
very full nor scholarly, will scarcely enhance the value of the work. The 
book is well indexed, and the compilation careful. 

“ The Annual” seems the natural child of the American Reports and the 
American Digest. It is another attempt to furnish easy handles to the 
mass of current reports, and as such is interesting to all interested in law. 
We hardly share the belief of the authors that their method of arrange- 
ment has solved this problem. The usefulness of the work will be, not 
to the student, but to the maker of briefs. a 6, 





